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CURRENT TOPICS 


Golden Jubilee 


IT was appropriate that the Lorp CHIEF JUSTICE and 
CASSELS, J., who were present at the first sitting of the Court 
of Criminal Appeal in 1908, were two of the members of the 
court last week when it passed its fiftieth anniversary. The 
absence of any right of a convicted criminal to appeal, though 
softened (in accordance with English custom) by the Court 
for Crown Cases Reserved, equally with the inability of an 
accused person to give evidence, would be strange to us to-day. 
Yet not only were the Criminal Evidence Act, 1898, and the 
Criminal Appeal Act, 1907, passed within the memory of 
men living and still at work, but were passed in the face of 
dire prophecies about the ills which would follow from them 
Unhappily it is impossible to produce statistics, but there are 
many who believe that the combined effect of those two 
historic Acts has been, first, that some innocent men have 
been acquitted who otherwise might not have been ; secondly, 
that some guilty ones have been convicted who otherwise 
might not have been; thirdly, that some guilty men have 
been acquitted but, fourthly, that no innocent man has been 
in greater peril than he was before the Acts were passed. 


Building Societies 


THOSE who have an appetite for information about building 
societies do not go hungry. The steady flow of annual 
reports has culminated in the publication of the Report of 
the Chief Registrar of Friendly Societies on building societies 
in 1957 (H.M.S.O., 3s.), while the Chairman of the Building 
Societies’ Association, Mr. FRED BENTLEY, fired some warning 
shots above the heads of the crowd at the Association’s 
Annual Meeting at Scarborough. Building societies have 
weathered recent economic storms very well. Although 
withdrawals of share and deposit capital at {337m. were 
higher than ever before, the amount of new money, £433m., 
was also a record. The amount advanced to borrowers, 
{371m., was £36m. more than in 1956, although less than the 
record amount of £394m. advanced in 1955. The total 
assets of all societies increased during 1957 by {£178m. to 
nearly £2,408m. Many people are hoping that before long 
there will be a further reduction in Bank Rate and that 
interest rates charged on mortgages will fall in sympathy. 
It is clear that this will not be so if Mr. Bentley has his way 
—and Mr. Bentley frequently does get his way. He is 
concerned about the fall in reserve ratios, which were 6-03 per 
cent. in 1948 and 4-44 per cent. in 1957. There are two 
principal ways of building reserves. One is by some relief 
from taxation, which we regard as unlikely. The other is 
by widening the margin between the investors’ and the 
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borrowers’ rates of interest. The investors’ rate is determined 
by the market and cannot be lowered, and it would be impolitic 
to increase the borrowers’ rate. The obvious way out is 
not to reduce the borrowers’ rate when it is economically 
possible to do so and then to build up reserves with the 
borrowers under an anaesthetic. ‘‘ Custom,” said Burke, 
who, to the chagrin of those authors who have read him, 
has already written the last word on most political subjects, 
“reconciles us to everything.”’ Mr. Bentley has either read 
Burke or is equally sagacious. Solicitors would be wise to 
damp the enthusiasm of those of their clients who look 
forward to an early fall in interest rates. 


Bouquet 


Ir is unusual, though happily not unknown, for one of 
Her Majesty’s judges to compliment another otherwise than 
on his retirement or at his funeral. Few cases put such a 
burden on a judge as a long and complicated criminal trial 
such as the recent Brighton case. It is one thing to have the 
issues clear in one’s own mind ; it is quite another to be able 
to put them clearly and fairly to the jury. Recently someone 
wrote to The Times to suggest that part of the training of 
lawyers should consist of instruction in how to talk so that 
laymen can understand them. Our own impression is that 
in this respect the standard of many judges, recorders and 
chairmen is high, but few are put to sucha test as Donovan, J., 
in the Brighton trial. It is right that we should place on 
record in these pages the words of the Lorp CHIEF JUSTICE 
in the Court of Criminal Appeal when he said that 
Donovan, J.’s summing up had quite properly been subjected 
to a most detailed examination by counsel for all three 
appellants in an endeavour to find a word or phrase which 
could be said to be a misdirection. It was right that the 
court should say that, in their opinion, it had passed that 
ordeal unscathed and was a learned and masterly exposition 
of the facts and law in a case of unparalleled factual and legal 
complexity. 


Panorama Looks at Legal Aid 


THE outstanding point, in our view, of Monday evening’s 
fifteen minute look at Legal Aid at work was made by Sir 
THOMAS LUND in his answers to questions put to him by the 
B.B.C. commentator, Mr. Wooprow Wyatt. The Secretary 
hammered home to the viewing public that The Law Society 
only administers the scheme as it is laid down by Parliament 
and the complaints about the need for increasing the amount 
of “disposable income” (unchanged since 1950 and now 
generally regarded as inadequate) should not be directed at 
The Law Society. Mr. C. Lesitie Hare, M.P., and 
Mr. GILBERT LONGDEN, M.P., stated the profession’s view 
from left and right wing standpoints, but general agreement 
of the need to introduce the Advice Scheme was voiced by all. 


Lights on Cycles 


SuCH is the growing complexity of the law relating to 
transport that an Act of no mean length was passed last year- 
the Road Transport Lighting Act, 1957—to deal solely with 
the lighting of vehicles, and already this principal Act has 
now an amending satellite in the Road Transport Lighting 
(Amendment) Act, 1958. The new Act deals with an 
innovation in bicycle and tricycle lighting. Section 1 of the 
principal Act makes a general provision that “ every vehicle 
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on any road ”’ shall have ‘“‘ two lamps showing to the rear a 
red light visible from a reasonable distance.”’ For bicycles, 
whether propelled by mechanical power or not, and for tri- 
cycles not propelled by mechanical power this provision is 
modified by s. 6 () to allow a single red rear light and a single 
red reflector. Section 2 prohibits the showing of any other 
light to the rear. The new Act further modifies this by 
permitting cycles and tricycles to carry “amber coloured 
reflectors which are attached to or incorporated in or form 
part of the pedals of such bicycle or tricycle notwithstanding 
that any such reflectors show a light to the rear.’’ A further 
provision of the new Act exempts these amber coloured 
reflectors from the prohibition contained in s. 3 of the prin- 
cipal Act that “ no light shown by a vehicle, other than a 
dipping headlight, shall be moved by swivelling, deflecting or 
otherwise while the vehicle is in motion.’’ Quite an intricate 
little piece of legislation, it will be generally agreed, but one 
well worth while if the revolving amber reflectors make the 
cyclist a little more easily discerned by an_ overtaking 
motorist than his red reflectors generally do. 


Decline in Bankruptcy 


No one should complain about a fall in the number of 
bankruptcies. In fact, as the Bankruptcy General Report 
for 1957 (H.M.S.O., 1s. 6d.) shows, the number last year 
was the lowest since 1951, and from the 1956 figure of 2,136, 
there was a decline of 75. Solicitors and counsel of the older 
generation remember the days when bankruptcy business 
afforded a comfortable, and even in some cases a lucrative, 
livelihood to those who specialised in it, but it would be 
surprising if anyone to-day wanted to go back to the con- 
ditions which produced that state of affairs. As the figures 
seem to show a fair constancy in the proportionate distribu- 
tion of failures among the different trades and professions, 
it may be conjectured that fuller employment has something 
to do with the causes of the decline. As usual, builders, 
farmers, caterers and retail clothiers figure high in the list. 
There is so far no sign of legislation to implement the 
recent report on bankruptcy law reform, but the continued 
downward trend in bankruptcies may yet make it otiose. 


Crown Copyright 


A RESTATEMENT Of policy on the subject of Crown copyright 
following the coming into force of the Copyright Act, 1956, 
is contained in extracts from a Treasury circular dated 
9th January, 1958, published in the London Gazette of 2nd May. 
The 1956 Act, it is stated, does not generally alter the position 
of Crown copyright, and for this purpose Government publica- 
tions are classified into five groups, viz. (1) Bills and Acts of 
Parliament, Statutory Rules and Orders and Statutory 
Instruments; (2) other Parliamentary papers, including 
reports of Select Committees, Command Papers, etc. ; (3) the 
Official Report (Hansard) ; (4) non-Parliamentary publica- 
tions, i.e., all papers of Government Departments not 
contained in groups (1) to (3) ; (5) charts and ordnance maps. 
No steps will normally be taken to enforce Crown copyright 
in the case of groups (1) to (3) although the rights will not 
lapse. Group (4) publications bear an indication that Crown 
copyright is reserved, and reproduction will be subject to the 
permission of the Controller of H.M.S.O., to acknowledgment 
of source and to the payment of a fee in suitable cases. 
Group (5) is subject to similar considerations, but the routine 
administration of Crown copyright in this case is carried out 
by the Admiralty and the Ordnance Survey. 
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Obscene Publications 


AMONG the many witnesses whose evidence before the 
Select Committee on the Obscene Publications Bill is published 
in minutes issued on 13th May (H.M.S.O., 8s.), that of 
Sir THEOBALD MATHEW, Director of Public Prosecutions, will 
carry great weight. “ We know,” he said, “ from previous 
experience of destruction orders, the type of book which the 
courts have declared to be obscene.’’ He could not set up 
his personal judgment or the judgment of his department as 
to what is calculated to corrupt and deprave as a standard. 
Some books which were once condemned but are now allowed 
have represented a progressive change of outlook and feeling. 
Sir FRANK NEwsAM, Permanent Under-Secretary to the Home 
Office, said that the Home Office made no recommendations 
to the Director of Public Prosecutions. They sent him cases 
for consideration. Customs and Excise witnesses told the 
Committee that they had a black list comprising about sixty 
books which had already been ruled by the courts or by them- 
selves to be obscene. If the magistrates gave different 
rulings about the same book, the Customs and Excise would 
be inclined to follow the ruling of the more tolerant court. 
Sir ALAN HERBERT'S opinion, that the wise administration 
of the law would leave literary matters to be determined by 
the public, and concentrate its energies on checking the 
purveying of pornography by disreputable publishers and 
booksellers, will command a certain amount of sympathy, 
but leaves the real question unanswered. The borderline 
between pornography and literature is not always easy to 
determine. The Publishers’ Association supported the pro- 
posal that prosecutions should not be commenced except 
with the consent of a law officer of the Crown. 
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Legal Kidnapping 


INTEREST has been aroused by reports that seven-week-old 
identical twin girls have been “ legally kidnapped ”’ (a term 
used by their father) by two health visitors acting on behalf 
of a local authority. It appears that it was suspected that 
their mother was suffering from tuberculosis and that for 
this reason it was considered to be wise to remove them. We 
imagine that such drastic action was taken under s. 1 of the 
Children Act, 1948, which provides, iter alia, that where 
it appears to a local authority that the parents of a child 
under the age of seventeen are, for the time being or perma- 
nently, prevented by reason of mental or bodily disease or 
infirmity or other incapacity or other circumstances from 
providing for their child’s proper accommodation, main- 
tenance and upbringing and that the intervention of the local 
authority is necessary in the interests of the welfare of the 
child, they shall receive the child into their care. This 
section does not enable the local authority to keep the child 
in their care against the parents’ wishes and it was this 
factor which gave rise to the dispute which has been so widely 
reported. The father maintained that he had not given his 
consent to the removal of the children, and hence his use of 
the phrase “legal kidnapping ”’ which, it may be added, is 
a little inaccurate as, if he had not given his consent, the 
removal of his daughters would not have been legal! The 
local authority quite properly stated that they were prepared 
to return the twins when the father withdrew the consent 
which they alleged he had given. The procedure followed in 
this case should be distinguished from that permitted by s. 2 
of the Act of 1948, which enables a local authority to assume 
parental rights and is therefore of far greater consequence. 


Common Law Commentary 


NEGLIGENCE 


ALTHOUGH etymologically speaking negligence means some 
omission and legally speaking is limited (in regard to 
omissions) to those which one should foresee might cause 
loss or injury to someone to whom one owes a duty, it is 
clear that the term has a wider meaning. 


Thus it covers acts as well as omissions. The old case of 
Wilkinson v. Downton [1897] 2 Q.B. 57, in which a deliberate 
act (of falsely reporting that the plaintiff's husband had 
suffered serious injury) was indulged in, could today be 
brought in negligence. Lord Atkin’s classic definition of 
negligence in Donoghue v. Stevenson [1932] A.C. 562, at p. 580, 
covers acts or omissions. 


Inadvertence 


Does it also cover inadvertent acts or omissions? Lord 
Atkin, in answering the question he had posed as to who 
is one’s neighbour, speaks of “ persons who . . . I ought 
reasonably to have in contemplation . . . when I am directing 
my mind to the acts or omissions” (ibid.). But it seems 
clear that this is a hypothetical direction of mind and that it 
matters not whether the defendant saw the possibility of loss 
or injury and took the risk, i.e., was guilty of recklessness, 
or, through inattention, caused loss or injury which came as 
a surprise to him, the defendant. The latter (inadvertent 
negligence) may perhaps be regarded as “ pure’’ negligence, 
and Donoghue v. Stevenson is an example, since there is no 
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doubt that the failure to remove the snail from the bottle was 
inadvertent. But legally speaking these distinctions are not 
material, and there are two recent cases illustrating that such 
distinctions are of theoretical interest only. 


Contributory negligence 


But first there is another form of negligence which must be 
considered, because one of the recent cases is concerned with 
it, viz., contributory negligence. It is sometimes said that 
this is something distinct and that it is not a case of breach of 
duty to anyone, as is negligence on which an action is to be 
founded. But that statement would appear not to be true 
in all cases, and it is submitted that in principle the same 
considerations apply. The Privy Council has said (in Nance 
v. British Columbia Electric Rly. {1951} A.C. 601, at p. 611) 
that “‘ when a man steps from the kerb into the roadway 
he owes a duty to traffic approaching him with risk of collision 
to exercise care.” If he is the injured person in an accident 
he has been guilty of contributory negligence, but it is 
negligence arising from a breach of duty to the defendant. 
The reason for drawing a distinction between contributory 
negligence and “ ordinary” negligence is that it might be 
said to require the concept of a duty to oneself which is 
hardly a matter for recognition by the law. 

On this question of contributory negligence it was at one 
time suggested that different standards of care apply in some 
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cases, particularly in the case of workmen in a factory when 
a workman is injured by breach of statutory duty by another 
workman (Caswell v. Powell Duffryn Collieries |1940) A.C. 152), 
and it seems a principle which finds favour. But a recent 
attempt to apply different tests to the injuring workman from 
those applied to the injured workman failed (Staveley Iron and 
Chemical Co., Ltd. v. Jones [1956| 2 W.L.R. 479, H.L.), and 
it was questioned whether Caswell’s case extends to common- 
law negligence. 
Matter of degree 

It seems a reasonable inference, that as we pass from deliberate 
acts of the Wilkinson v. Downton type, through recklessness 
where the defendant sees the possibility of injury and does 
nothing about it, to acts of inadvertence where the injury 
arises through inattention, we are reviewing matters of degree. 
We approach the borderline when we are concerned with the 
inadvertent act. Continuing, we arrive at a point where 
an act is a minor act of inadvertence or is an error of 
judgment: such acts are not usually sufficient to be classed 
as negligence or as contributory negligence. Further still, we 
come to acts that are not the cause of the injury or loss, as 
where a deaf man is run down by a car driver who failed to 
hoot. 

In considering cases prior to the Law Reform (Contributory 
Negligence) Act, 1935, and the Law Reform (Personal 
Injuries) Act, 1948 (the latter abolishing common employ- 
ment), allowance must be made for the fact that the reforms 
needed and eventually covered by those Acts were often in the 
minds of the courts. Thus the “ last opportunity ’’ rule seems 
to have been developed to avoid the harshness of contributory 
negligence as a complete defence. 


Acts and omissions 


In the recent case of Smith v. Brighton and Lewes Hospital 
Management Committee (The Times, 2nd May, 1958), there 
was a mixture of acts and omissions. The plaintiff was a 
middle-aged lady who had an attack of boils and was treated 
at the hospital by means of a course of streptomycin injections. 
Less was known about the drug at that time (1954) than 
to-day, and of course the matter had to be judged in the light 
of the knowledge at the time of the injections. The doctor 
ordered thirty injections at intervals of eight hours, but 
by some error the plaintiff was given thirty-four injections. 
After the treatment she had lost her sense of balance due to 
damage to the eighth cranial nerve. It was known that 
streptomycin might cause that kind of injury, and the evidence 
in the case pointed to the last injections as the cause of the 
injury: there had been a sudden and dramatic onset of 
symptoms within twenty-four hours of the last injection. 

There was an allegation that the doctor failed to notice 
symptoms of the onset of the trouble ; that the nurses wrong- 
fully gave four injections beyond those ordered by the doctor ; 
and that there was a failure to ensure that no more injections 
were administered than were prescribed. The first allegation 
failed for want of evidence of any symptoms during the course 
of the injections or of any complaints ; and the second failed 
for want of evidence that the nurses had any reason to suppose 
that the injections were not as prescribed. On the third 
heading the claim succeeded. 

There was evidence that a sister, who ought to have 
foreseen that injury might occur from too many doses, not 
only failed to have a system to ensure that this did not 
occur, but afterwards deliberately concealed from the doctors 
that too many had been given. This concealment pointed 
to the conclusion that she knew that what she had omitted 


“The Solicitors’ Journal ”’ 
Saturday, May 24, 1958 


to do might cause injury. But these events, whether acts 
or omissions and whether done inadvertently or not, are all 
lumped together under the one rubric. 


Inadvertent contributory negligence 

The second recent case is Hicks v. British Transport Commis- 
ston [1958] 1 W.L.R. 493; ante, p. 307, in which the inadvertent 
contributory negligence of the plaintiff was considered. The 
plaintiff was a shunter who, at the time of the accident, was 
riding on the bottom step of a locomotive travelling between 
a station and a railway signal box. He was injured by falling 
off the locomotive, and it seems that his fall was caused by 
his having caught his leg or body on a vertical points lever. 
No one saw him fall. 

The evidence was that men constantly travelled in that 
way when engaged in such work and that it was tolerated by 
the defendants. The lever was painted white and the plaintiff 
had travelled past it many times since it had been installed. 
He alleged breach of the Prevention of Accidents Rules, 1902, 
which lay down specific instructions concerning the installa- 
tion of such levers, but it was found that there was no breach 
of those regulations ; there was also a claim at common law 
which succeeded, as the Court of Appeal thought that the 
employers ought to have foreseen the danger to a shunter. 

It is on the question of contributory negligence that this 
case is of interest. In the court below the judge thought that 
the plaintiff must have failed to see the lever on this occasion 
and that this contributed to the accident ; and his lordship 
also found that the lever was clearly visible and could have 
been seen by the plaintiff. His lordship pointed out that the 
accident did not take place in a factory with all its attendant 
noise, confusion and movement: the plaintiff was engaged 
in a simple operation, and the learned judge then quoted counsel 
as having argued that a momentary period of inattention 
does not in itself constitute negligence. This argument was 
apparently accepted and it was found that the defendants had 
failed to prove that the plaintiff's inattention amounted to 
negligence. 

The Court of Appeal considered that the judge had attached 
an undue significance to the word “ inadvertence ”’ as though 
inadvertence was something necessarily distinct from 
negligence. ‘‘ The fact, of course, is that inadvertence may 
itself amount to negligence or it may not,’’ said the Master of 
the Rolls, adding ‘“‘. . . the question upon contributory 
negligence is, in essentials, the same as that upon negligence 
by the [defendants).’”’ The evidence was that the plaintiff 
knew the risks of riding on the locomotive in the position in 
which he was, and that he knew there was little clearance 
between the lever and the locomotive. He had nothing to do 
but look after his own safety ; but possibly he was distracted 
for a moment by something. In the circumstances there 
was clear evidence of contributory negligence on the part of 
the plaintiff. 

It seems clear that the concept of negligence and of 
contributory negligence has tended to broaden 1n recent years 
so that one is almost always dealing with plain questions of 
fact ; and that the courts are now more ready to find contri- 
butory negligence where they have, as they now have, the 
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power to apportion blame. 





The President of The Law Society, Mr. I. D. Yeaman, gave a 
luncheon party on 12th May at 60 Carey Street. The guests 
were: The Danish Ambassador, Lord Radcliffe, the Hon. 
Sir Lancelot Joynson-Hicks, M.P., Sir Kenneth Roberts-Wray, 
Brigadier E. C. Pepper, Mr. J. B. V. Orr, Sir Sydney Littlewood, 
Mr. Ronald Long and Sir Thomas Lund. 
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THE FINANCE BILL—A SUMMARY 


Concluded from p- 354, ante. | 


Part IV—Profits Tax 
Rates 


By far the most important proposal in the Bill is that 
to be found in cl. 20, whereby the profits arising in any 
chargeable accounting period ending on or after Ist April, 
1958, are to be charged at a flat rate of 10 per cent. with 
no relief for non-distribution and no distribution charge. 
The effect of this upon a company will depend very largely 
upon the distribution policy which has been pursued. Those 
companies which have distributed substantially the whole of 
their profits by way of dividend will effect a clear saving 
of 20 per cent. of those profits. On the other hand com- 
panies which have retained the whole of their profits will 
find themselves liable to an additional charge of 7 per cent. 
Whether the proposal will give rise to any general increase in 
the proportion of profits so distributed must depend upon the 
financial circumstances of each individual company. Those 
with no very pressing need to retain will be able to increase 
their distributions without thereby increasing the amount of 
profits tax payable, but companies, such as those in the 
steel industry, which find it necessary to finance themselves 
out of retained profits will find it more difficult so to finance 
themselves because of the additional 7 per cent. which they 
will be called upon to pay. Transitional provisions are to be 
found in Sched. VII. These are designed broadly to ensure 
that a company does not artificially restrict its dividends 
for chargeable accounting periods when the differential 
rates of tax were effective, compensating its shareholders by 
increasing its dividends for later periods when the flat rate 
of 10 per cent. is imposed. 


Special Cases 

Clause 21 proposes certain amendments to the law of profits 
tax as it applies to statutory undertakers and nationalised 
undertakings and to building societies and societies registered 
under the Industrial and Provident Societies Acts. 


Time Limits 

Under the present law there is no time limit for the making 
of assessments to profits tax, and by cl. 22 it is proposed 
broadly that the same time limit should be imposed as is 
imposed in the case of assessments to income tax: that is to 
say, six years from the end of the chargeable accounting period 
concerned unless the Commissioners of Inland Revenue can 
demonstrate that any form of fraud or wilful default has been 
committed, in which case assessments may be raised at any time. 
There is a curious proposal in cl. 22 (1) (+) that assessments 
may be raised without limits of time where a trade or business 
has ceased and a distribution made at a subsequent date is, 
by the Finance Act, 1947, s. 35 (1) (c), carried back into 
the last chargeable accounting period in which the trade or 
business was carried on: in those circumstances there is no 
limit of time to the making of an assessment. So far all is 
clear ; there is no time limit because assessments cannot be 
raised until the distribution is made, but when it is made it 
is to be carried back into a chargeable accounting period 
which may be more than six years earlier : it seems, however, 
from the somewhat cryptic concluding words of cl. 22 (1) (/) 
that, if the chargeable party gives notice to the Commis- 
sioners after the making of the distribution that no further 
distribution is to be made, any assessment must be raised 


within six years of the end of the chargeable accounting 
period concerned or within one year of the giving of such 
notice, whichever may be the later. 


Part V—Estate Duty 
Purchases of Interests in Expectancy 

If property stood limited to A for life with remainder to 
B, and if A before his death surrendered to B his life interest, 
there would be no passing under the Finance Act, 1894, s. 1, 
on A’s death because B would be absolutely entitled both 
before and after it: nor would there be any duty payable 
in respect of a gift enter vives from A to B because that which 
was given, the life interest, would be valueless on A’s death. 
In order that estate duty may be payable in such cases 
despite the fact that nothing passes, a series of provisions 
has been enacted, a current one being found in the Finance 
Act, 1950, s. 43 and Sched. VII, which applies whenever a 
limited life interest or an annuity has been disposed of or has 
determined within the five years immediately preceding the 
death of the life tenant or annuitant. It does not, however, 
apply where the limited interest has been neither disposed of 
nor determined but has been enlarged, and accordingly it has 
been advantageous for a life tenant to purchase the reversion 
expectant upon his own life interest so that he thereby 
becomes absolutely entitled to the funds. In such a case if 
nothing had been done the whole of those funds would have 
passed upon his death for estate duty purposes, and when he 
has become absolutely entitled to them they still pass on his 
death except to the extent that he may have spent them : 
the advantage is that his estate is depleted by the purchase 
money which he pays to the remainderman. 

It is now proposed by cl. 23 that where at any time within 
five years before a death there has been an interest in property 
limited to cease on that death and where the purchase of 
another interest in that property expectant on or subject 
to such limited interest has been made, either by the deceased 
or by someone else out of or by means of any property which 
would have passed for the purposes of estate duty on the 
death of the deceased had he died immediately before the 
purchase, then, in general terms, there’ shall be deemed to 
pass on the death of the deceased an imaginary sum of money 
equal to the purchase price of such interest in remainder. 
Clause 23, containing these proposals, which are to be 
operative in relation to any purchase made after 15th April, 
1958, notwithstanding that the deceased may die before the 
Bill becomes law, contains eleven subsections and extends 
over three pages. It is not thought to be useful to consider 
those proposals in detail at this stage: last year when the 
Finance Bill contained not dissimilar proposals relating to 
gifts inter vivos the proposals were so elaborately amended 
in Committee that the final result bore but little resemblance 
to the original. It is therefore wisest to wait and see. 


Presumed Deaths 

The Law of Property Act, 1925, s. 184, provides that where 
two or more persons have died in circumstances rendering it 
uncertain which of them survived the other or others such 
deaths should for all purposes affecting the title to property 
be presumed to have occurred in order of seniority so that the 
younger is to be regarded as having survived the elder. 
The result of this is that where the younger had an interest 
in the estate of the elder, duty is charged upon the property 
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in both estates. It is now proposed by cl. 24 that in all 
cases where such deaths occur after 15th April, 1958, the 
property chargeable with estate duty in respect of each 
death be ascertained as though the persons concerned had 
died at the same instant, that is to say as though neither had 
survived the other, and as if all relevant property had devolved 
accordingly. This should remove the double charge for estate 
duty, but any one with a reasonably tidy mind must rather 
regret that property will continue to devolve upon one hypo- 
thesis and estate duty be charged upon another. 

A similar state of affairs arises where the testator has 
devised or bequeathed property to his child or issue and a 
beneficiary has predeceased the testator, himself leaving issue 
living at the death of the testator. In such circumstances the 
Wills Act, 1837, s. 33, provides in effect that such a devise 
or bequest will be effective in favour of the personal repre- 
sentatives of the deceased devisee or legatee, and it is proposed 
by cl. 24 that in such circumstances such property will not 
be charged with estate duty in the estate of such deceased 
legatee or devisee. 

Quick Succession Relief 

The Finance Act, 1914, s. 15, gave a measure of quick 
succession relief where any property consisting of land or a 
business as therein mentioned was charged with estate duty 
on the death of one person and subsequently became charged 
with estate duty on the death of another person to whom the 
property passed on the first death. It is proposed by cl. 25 
that this same relief shall, in the case of any death occurring 
after the 15th April, 1958, be extended to any form of property 
and be no longer restricted to property consisting of land or a 
business or an interest therein. It is a further indication 
of the absurd complexity of current estate duty legislation 
that this extension of this quite simple relief is to have effect 
subject to and in accordance with Sched. VIII to the Bill, 
which Schedule comprises three whole pages. 


Miscellaneous 

Clauses 26 and 27 contain provisions relating to the sale of 
works of art to the National Gallery, British Museum, etc., 
and to the acceptance of property 7m specie in satisfaction of 
duty, and as such are of not of very wide application or 
general interest. 
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Part VI—Stamp Duties 

Reduced Rates 

Clause 28 proposes some variations in the rates of stamp 
duty charged upon conveyances or transfers upon sale of 
property other than stocks or marketable securities where 
the conveyance or transfer is executed on or after Ist August, 
1958, and where the consideration is not over £6,000 and the 
transaction does not form part of a larger transaction or 


series of transactions. The rates proposed are as follows :— 


Where the consideration is £3,500 or under, 


and the instrument is certified at £3,500 Nil 
Where the consideration is £4,500 or under, 

and the instrument is certified at £4,500 5s. per £50 
Where the consideration is £5,250 or under, 

and the instrument is certified at {5,250 10s. per {£50 
Where the consideration is £6,000 or under, 

and the instrument is certified at {6,000 15s. per {£50 
In any other case 20s. per £50 
Clause 29 proposes various miscellaneous amendments 


relating to credit sales and similar agreements, securities 
given for advances made by local authorities under various 
Housing Acts and various transfers affecting water and sewage 
undertakings. 


Part VII—Miscellaneous 


Clause 30 is concerned with Exchequer advances to 
nationalised undertakings. Clause 31 provides for exemp- 
tions from tax for certain pensions under the Overseas Service 
Act, 1958. Clause 32 proposes some amendments to the 
system of collecting tithe annuities, notably that they should, 
from and after 2nd October, 1958, be payable annually rather 
than half-yearly and that annuities of £3 or less should be 
subject to compulsory redemption. Clause 33 proposes the 
winding up of the Treasury Chest Fund, which is a fund which 
was in some way concerned with making available foreign 
currency to H.M. Forces overseas: it is understood that it 
has been wound up, not because H.M. Forces will no longer 
require any such currency, but rather because they are 
henceforth to be supplied by some alternative method. 


G. B. G. 


“THE SOLICITORS’ JOURNAL,” 22nd MAY, 1858 


ON the 22nd May, 1858, the SoLicitors’ JOURNAL wrote: ‘‘ The 
extension of the law so as to embrace all equity, which we look 
to see at some future time, must be preceded by the adoption of 
the system of pleading at large, which, however wanting in 
theoretical precision, is found to work so satisfactorily in courts 
of equity. The object of all pleading is only this, to secure that 
every case shall be tried on the merits. Now, we assert, without 
fear of contradiction, that every case in Chancery is now decided 
on the merits. Let the pleader be as clumsy as he may, he really 
cannot imperil his client’s interests by his want of skill. Under 
the common law system it used to be rather the exception than 
the rule for a case to be decided purely on the merits. At least, 


as often as not, what the courts determined by elaborate judgments 
was whether Mr. A or Mr. B was the better pleader, not whether 
plaintiff or defendant had the better right. Modern changes 
have enormously diminished this evil, and have done so just in 
proportion as the old strictness of pleading has been abandoned. 
But the evil is not yet quite eradicated, and never will be so until 
the innovations reach the goal to which they have been tending in 
the absolute abandonment of special pleading. Partly from the 
want of harmony between its system and the doctrines of equity, 
and partly from the reluctance of the Bench to adapt itself to new 
ideas, the large equitable jurisdiction given to the courts of law 
has produced much less benefit than was expected from it.” 





Mr. Epwin Butt, deputy clerk of Settle Rural Council, has 
been appointed clerk in succession to the late Mr. D. F. Peacock. 

Mr. JOHN ByrERLEY CLEMETSON has been appointed an 
assistant Official Receiver for the Bankruptcy District of the 
County Courts of Bradford, Dewsbury, Halifax, Huddersfield, 
Leeds, Harrogate, Scarborough, Wakefield and York. 

Mr. KeritH Lomas, assistant solicitor to Eastbourne Town 
Council, has been appointed to a similar post at Bradford. 


Mr. WILLIAM O. RoByns, solicitor, of Pwllheli, North Wales, 
has been appointed clerk to the Pwllheli magistrates in succession 
to his uncle, the late Mr. E. E. Robyns-Owen. He will continue 
as clerk to the Portmadoc magistrates. 

Mr. RoNALD FRANK SAVAGE has been appointed an assistant 
Official Receiver for the Bankruptcy District of the County 
Courts of Ashton-under-Lyne, Blackburn, Blackpool, Bolton, 
Burnley, Oldham, Preston, Rochdale and Stockport. 








* The Solicitors’ Journal’ 
Saturday, May 24, 195s 


(Vol. 102) 375 


Landlord and Tenant Notebook 


DILAPIDATIONS TODAY 


Dip the Landlord and Tenant Act, 1927, s. 18 (1), revolutionise 
dilapidation practice ? No recent decision is responsible for 
the thought ; it occurred to me when, driven underground by 
recent events, I was reminded, under pressure, of some of the 
qualifications and achievements of Sir Christopher Wren. 
The poster confronting me did not actually mention that 
Sir Christopher had held the office of Surveyor-General ; I 
do not blame the London Passenger Transport Executive for 
the omission, but the circumstance made me recall that the 
great man had once been called upon to undertake what was 
to all intents and purposes the preparation of a schedule 
of dilapidations, a task not usually entrusted to a Fellow of 
All Souls, Professor of Astronomy and President of the 
Royal Society : aquila non captat muscas. I will refer to the 
actual circumstances later ; but it struck me, when I read what 
purported to be a copy of the document, that those schedules 
of dilapidations which one comes across nowadays strongly 
resemble it. 
Agreed valuer 

In Ch. XIV of Woodfall (25th ed.) one finds in para. 1,846 
information coupled with advice, the latter preponderating. 
‘“ Towards the end of term, some respectable and competent 
surveyor or architect (to be mutually agreed on) should be 
employed on behalf of both landlord and tenant to ascertain 
what defects and want of repairs exist contrary to the covenants 
or stipulations in the lease or agreement, and the sum it will 
take to do what is necessary. He should, of course, be 
furnished with the lease or agreement, or a copy; and he 
should be acquainted with the law as to the construction of 
covenants to repair and leave in repair, etc. He should 
decide fairly and impartially between the parties, in like 
manner as an arbitrator ... In some cases the decision of 
the valuer may be reviewed by the court, in the same manner 
as ordinary arbitrations (see Ke Hopper (1867), L.R. 2 O.B. 
367).”’ 

The language used appears somewhat infelicitously to 
confuse the functions of valuation and arbitration, the 
distinction between which was, in fact, brought out and 
emphasised in the decision cited: “‘ Where the matter to be 
determined by the referee is merely one of value, that is not, 
strictly speaking, an arbitration ’’ but “if it be the intention 
of the parties that their respective cases shall be heard, and 
a decision arrived at upon the evidence which they have 
adduced before the arbitrator, it would be taking too narrow 
a view of the subject to say that, because the object to be 
arrived at was the ascertaining of the value of the property 
or the amount of compensation to be paid, the matter was 
not properly to be considered as one of arbitration ’ 
(Cockburn, C.J.). 

Legal practitioners may not have a very clear idea of the 
extent to which the advice given in Woodfall is followed ; 
it reads rather like a counsel of perfection, but ‘ happy 
marriages don’t make news.’ However, it seems desirable, 
if a proposal to dispose of a claim for dilapidations on the lines 
indicated is mooted, to advise one’s client to define what is 
actually intended—a valuation or a submission to arbitration. 


Preparation of schedules 
Another text-book (C. A. Martin French's Dilapidation 
Practice) commences a chapter (Ch. XIII) on the preparation 


of schedules with a number of “ general observations ”’ 
containing much homely, but none the less sound, advice to 
the surveyor concerned (who is taken to be acting for the 
landlord). He is told to consider the whole lease, not just the 
repairing covenants themselves ; to be punctual ; not to take 
anything for granted; not to make indiscreet remarks ; to 
treat statements made by a lessee’s tenant with reserve 
“bearing in mind the tendency of such an interested party 
to exaggerate the facts of the case so as to get as much as 
possible done.” (It is, apparently, assumed that the covenants 
of the head lease are not repeated.) Also to pay particular 
attention to the character of the premises, their age and the 
class of neighbourhood in which they are situated—features 
first made prominent by Lopes, L.J.’s short judgment in 
Proudfoot v. Hart (1890), 25 O.B.D. 42 (C.A.), when the learned 
lord justice summarised the effect of the numerous authorities 
as: “‘ That expression ‘good tenantable repair) appears to 
mean such repair as, having regard to the age, character and 
locality of the house, would make it reasonably fit for the 
occupation of a reasonably minded tenant of the class who 
would be likely to take it.’ The “age, character and 
locality ’’ considerations now govern the right to a certificate 
of disrepair under the Rent Act, 1957 (see Sched. I, para. 3). 


Landlord and Tenant Act, 1927, s. 18 (1) 


Neither the agreed valuer recommended in Woodfall nor 
Mr. Martin French’s surveyor is advised to consider or deal 
with the effect of the 1927 legislation, and I hasten to record 
that the enactment is fully dealt with in other parts of both 
works. But I propose to discuss the effect in question by 
referring to a difference of opinion, or at all events an apparent 
difference of opinion, as to whether it disposed of the law 
laid down in the case of Anstruther-Gough-Calthorpe v. 
McOscar {1924} 1 K.B. 716 (C.A.). 

Section 18 (1) says : 
or agreement to keep or put premises in, repair during the 
currency of a lease, or to leave or put premises in repair at 
the termination of a lease shall in no case exceed the 
amount (if any) by which the value of the reversion . . . in 
the premises is diminished owing to the breach of such covenant 
or agreement as aforesaid ; and in particular no damage shall 
be recovered for a breach of any such covenant or agreement 
to leave or put premises in repair at the termination of a 
lease, if it is shown that the premises, in whatever state of 
repair they might be, would at or shortly after the termination 
of the tenancy have been or be pulled down, or such structural 
alterations made therein as would render valueless the repairs 
covered by the covenant or agreement.” 


‘“ Damages for a breach of a covenant 


Authorities 


It is recognised that the main object was to assimilate the 
law to that relating to breach of contract, and to prevent 
landlords from collecting damages and spending them on 
alterations which they would have carried out whether the 
covenant had been observed or not (Jnderwick v. Leech 
(1885), 1 Cab. & El. 412) or damages which he did not, in any 
event, intend spending on the property (Rawlings v. Morgan 
(1865), 18 C.B.N.S. 776). In both of these cases the premises 
were in fact pulled down. 
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3ut what about changes in the character of a neighbourhood ? 
In Proudfoot v. Hart, supra, the definition devised by 
Lopes, L.J. (and approved by Esher, M.R.) introduced the 
hypothetical reasonably minded tenant of the class who would 
be likely to take the house. The claim in that case was for 
dilapidations at the end of a three years’ tenancy of a dwelling- 
house. But when, in Anstruther-Gough-Calthorpe v. McOscar, 
supra, McCardie, J., applied the definition to a case in which 
a ninety-five years’ lease of three houses had expired—in 1824, 
when it was granted, they had been new, high-class residences ; 
when the action was brought, changes in the character of the 
neighbourhood (near Gray’s Inn Road) had resulted in their 
becoming “ weekly property ’’—the Court of Appeal had no 
hesitation in deciding that the “‘ reasonably minded tenant 
of the class who would be likely to take the house ”’ either 
meant one likely to take the house in 1824 or should be left 
out of the picture. In Proudfoot v. Hart there had been no 
change in the character of the neighbourhood, and it was 
impossible to construe a continuing obligation according to 
the requirements of the class of tenants who happened to be 
occupying the property ninety-five years afterwards. 


Measure of Damages 


Is Anstruther-Gough-Calthorpe v. McOscar, or is it not, still 
good law? Mr. Martin French states bluntly that it has been 
“overruled ” by the Landlord and Tenant Act, 1927, s. 18 (1). 
The three best-known text-books do not agree, insisting that 
the measure of damages is not affected by changes in the 
neighbourhood, and that the hypothetical tenant is to be 
considered taking the premises at the time of the demise ; 
Foa (8th ed.) alone cautiously adds that this is “ subject 
to the rule limiting damages to the injury of the reversion.” 

The statements can, I suggest, be reconciled if one does not 
construe the expression ‘‘ measure of damages ”’ too strictly. 
The correct procedure is still first to estimate the cost of 
putting the premises into the state of repair called for by the 
covenants at the date when the lease began; the question 
whether the value of the reversion in the premises is diminished 
by the figure arrived at can then be raised. Support can be 
found for this suggestion in the judgment of Luxmoore, J., 
and those of the Court of Appeal in Hanson v. Newman [1934] 
Ch. 298 (C.A.). 
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And I would submit that though Mr. Martin French’s state- 
ment is too terse, it is likely that the fact that the houses 
which were the subject-matter of Anstruther-Gough-Calthorpe 
v. McOscar were, in 1919, lettable only to “the class of 
tenant . . content so long as the rain does not penetrate the 
walls’ (Bankes, L.J.) would have reduced the amount 
awarded. 


This, of course, means that in many cases tenants should 
not agree to damages being assessed by a valuer, however many 
letters he may have after his name. But the qualifications 
which they represent are of little use when it comes to con- 
sidering whether premises are to be pulled down (not 
necessarily by the landlord). 


Form 


is still room for an 


” 


3ut there itemised “schedule of 
dilapidations and wants of repair,” and the form of such a 
document does not seem to have varied down the ages. That 
to which I alluded in my opening paragraph was in fact a 
“survey ’”’ of damage done at Sayes Court, Deptford, in or 
about the first three months of 1698 “‘ by the Czar of Moscovy 
and his Retinue.’’ The house belonged to John Evelyn, who 
had let it to Captain (later Admiral) Benbow, who “ soposing 
it might be a pleasure to his good Master the King, and that 
he would have used his house, Grounds and Gardens otherwise 
than he finds he hath”’ had accommodated Peter the Great 
(then studying shipbuilding). The quotation is from Admiral 
Benbow’s petition to the Treasury which asked, in effect, for 
dilapidations. And the lengthy “ survey ’’ proceeded on the 
same lines as those of a modern schedule ; sometimes stating 
expressly what was wrong and sometimes implying it by naming 
the remedy, estimating the amount and cost of paint, stone, etc., 
necessary and occasionally—as in the case of damage done to 
Evelyn’s beloved gardens—characterising it as irreparable. 
As a matter of interest, the total came to £350 9s. 6d. 
(uninflated) ; remarkable for a three months’ tenancy—and as 
a matter of further interest Sir Christopher was instructed on 
6th May, dated his survey 11th May—and the Lords 
Commissioners of the Treasury issued their warrant for the 
full amount on 21st June. 


R. B. 


HERE AND THERE 


SIMPLE PATTERN 
In the good old days when the Newgate Calendar was in full 
flower, you committed your crimes at the instigation of the 
Devil and not having the fear of God before your eyes. The 
indictment said so. Insanity was known and recognised, but 
psychology had not yet intruded its subtleties into the 
deliberations of simple-minded juries and jurists. Wickedness 
was a matter of the will working on the raw material of life, 
one’s circumstances, one’s temptations, one’s human relations, 
one’s environment, and, though many forms of wickedness 
were not actually criminal (because the State mostly concerned 
itself with public order and not with private morality), the 
criminal lawyers accepted the standards of the Ten Command- 
ments and the Seven Deadly Sins as basic. There was a large 
and active class of professional criminals but it was not 
impossible for a peer to be hanged for murder or a Doctor of 
Divinity for forgery. Juvenile delinquency recruited the 
ranks of the professional criminals, who, for the most part, 
conveniently belonged to the lower orders. Smuggling was a 


recognised industry and occupied an ambiguous position 
(rather like tax evasion at the present time) because few 
people felt it to be actually immoral, except when it degener- 
ated into violence and murder. The Revenue, Lamb said, 
was an abstraction for which he had little love and his view 
was generally endorsed. The complex smuggling industry 
was so well organised that there must have been highly placed 
and well-informed men behind it, but none of them was ever 
caught. 
BREAKING IT UP 

Tuis relatively simple pattern of crime began to break up in 
the nineteenth century. ‘The honest thief, the tender 
murderer, the superstitious atheist ’’ began to fascinate the 
public. Personalities were split before the atom, and Raffles, 
the gentleman crook, became aii established figure in fiction. 
Sooner or later human nature was bound to imitate art. 
Clever men started digging away the foundations of Christian 
morality and were pained and surprised to find that, when their 
ideas gained popular currency, people gradually stopped 














* The Solicitors’ Journal "* 
Saturday, May 24, 1955 


behaving on the assumptions of Christian morality. But if 
you really are convinced that this life is all, this tangible life 
around you with its very brief span of active enjoyment, it is 
only common sense to take what you want by persuasion, if 
possible, by force if necessary. That particular brand of 
active common sense which so puzzles elderly people, still 
following earlier assumptions, has gained wide acceptance 
among the young. Hence the social phenomenon which might 
be called “‘ Teddylinquency.”’ 


COMPLEX LANDSCAPE 
OTHER factors are complicating the spreading pattern of 
crime. Education was always assumed to be a civilising 
influence making for good, docile, orderly behaviour. But 
unless it is based on a good, docile, orderly morality, it 
obviously does nothing of the kind. Fagin was just as much 
an educationalist as Dr. Arnold. Both were inspiring and 
persuasive teachers, only they taught different ways of life. 
Apparently one of the things that is currently worrying the 
police is the advent of the new scientific criminal, the craftsman 
in crime, the man of intelligence and even inspiration, the man 
who has profited by a good scientific grounding in his educa- 
tion. Another factor in complicating crime has been the 
social, fiscal and other difficulties put in the way of honest 
industrious self-advancement. Time was when the industrious, 
intelligent apprentice had a noimal, if somewhat stiff, climb 
ahead of him to prosperity, but in our more exciting and 
stimulating age he will get nowhere without a highly developed 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“Points in Practice ”’ Department, ‘‘ The Solicitors’ Journal,”’ 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 
2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 
3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 
Schedule IV—WHETHER TENANT'S LETTER CONSTITUTING 
NOTICE TO QUIT 

Q. A client of ours owns a dwelling-house which has 
become decontrolled under the Rent Act, 1957. Form S has 
been served upon the tenant. Our client had a conversation 
with the tenant as to the latter giving up possession of the 
house, and on 26th March, 1958, the tenant wrote to our client 
saying: “‘ Further to our previous conversation with regard 
to vacating the above address I am now able to inform you 
that we will be doing so not later than 30th June, 1958.”’ 
On 30th April, 1958, our client received a letter from the 
tenant dated 29th April saying that the flat to which he was 
going on leaving our client’s property was not now available 
to the tenant and that at the time of writing he had no other 
accommodation in view but that he would endeavour to find 
other accommodation as soon as possible. As the property is 
now decontrolled, do you agree that the tenant’s letter of 
26th March is a notice to quit the property on, by the latest, 
30th June, 1958, and that notwithstanding the letter of 
29th April the tenancy will be determined on 30th June, 1958 ? 
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talent for artful dodging, sudden brainwaves and living by his 
wits. He must dodge the tax inspector and live on expenses 
and undetected income. He must dodge his trade union, if 
any, which will not want him to work too hard. It is hardly 
surprising if many find it simpler to take a short cut straight 
to the heart of the matter, the quick big money, and practise 
dodging the criminal law and the depleted police force. If 
they are caught they can always invoke the help of the 
psychiatrists who will explain that everything is inner 
compulsion and that no one can help anything he does. To 
understand all is to forgive all. In this state of things it is 
very appropriate that we are soon likely to have an Institute 
of Criminology to study the ever-broadening landscape of 
crime. If many more citizens take up crime professionally (and 
it seems probable, as generations of Teddy Boys grow into 
Teddy Men) the Institute may some day take precedence 
over the Home Office. I see that the Universities of Oxford, 
Cambridge and London are all contending for the honour of 
having charge of it. Perhaps the prize should be awarded to 
the one which can produce the most impressive criminal 
statistics in the surrounding population, just as industry 
settled round the coal mines. It will be a delicate choice to 
make. One would not like to see the rival dons driven to 
poison, blackmail and kidnapping in pressing their claims, 
though in this context it might be as effective a way as any of 
establishing a claim to a mastery of the practice as well as 
the theory of crime. Thrones have been so won. Why not 
Chairs ? RICHARD Roe. 


PROBLEMS 


A. The tenant has, in our opinion, retained possession of 
the dwelling-house “ to the like extent and subject to the like 
provisions (including in particular provisions as to recovery 
of possession by the landlord) as if the Rent Acts had not 


ceased to apply to the dwelling-house ’’: Rent Act, 1957, 
Sched. IV, para. 2 (1). It follows that if the letter of 


26th March, 1958, be a notice to quit—which depends fer 
alia on the terms of the tenancy and on whether, assuming the 
tenancy to have been a periodic one, a notice to quit could 
be made to expire on 30th June—the dandlord could not 
recover possession on the strength of that notice unless he 
could prove that “in consequence of that notice, he had 
contracted to sell or let the dwelling-house or had taken any 
other steps as a result of which he would, in the opinion of the 
court, be seriously prejudiced if he could not obtain 
possession ”’ Rent, etc., Restrictions (Amendment) Act, 
1933, Sched. I, para. (c); Barton v. Fincham 1921, 2 K.B. 291. 
It is, we consider, open to doubt whether the letter could be 
construed as a notice to quit ; the circumstances suggest that 
it would be treated as an offer to surrender, or the acceptance 
of an offer to accept a surrender, the result being that the 
landlord could not even bring the facts within the first part 
of para. (c) (De Vries v. Sparks (1927), 137 L.T. 441). 


Election as to Internal Decorative Repairs 
LANDLORD'S REVERSAL OF DECISION 

Q. The landlord served Form A in July, 1957, together with 
Form K electing to be responsible for internal decorative 
repairs. The tenant did not dissent from this election. 
Subsequently the tenant served a notice on the landlord 
asking him to do the many repairs which required doing to the 
property, and some time after the landlord did a few repairs, 
but intimated to the tenant that that was all he was prepared 
to do. Accordingly, the tenant applied to the corporation, 
early in March last, for a certificate of disrepair. The corpora 
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tion issued a notice, as a result of which on 21st March the 
landlord gave an undertaking in Form K to remedy the 
defects, with the exception of the internal decorations. On the 
same date the landlord sent a copy of Form K to the tenant 
along with another Form A, still dated 9th July, 1957, but this 
time claiming only twice the gross value and in an accompany- 
ing letter stating that he enclosed the Forms A and K and 
elected not to be responsible for internal decorations. I 
have advised the tenant that it is not possible for the landlord 
to do this in view of the fact that he previously served a notice 
electing to be responsible for internal decorative repairs and 
in view of the fact that he has accepted the increased rent on 
that basis. The local corporation official concerned, however, 
takes the view that the landlord is perfectly entitled to do as 
he has done and that any certificate of disrepair which might 
issue as a result of the landlord not complying with the 
undertaking given in Form K would not take into account 
decorative repairs. One unfortunate factor is that the person 
residing in the premises is the wife of the tenant and she has 
been in the premises on her own for the last eight years, a 
fact which the landlord well knows. She has been deserted 
by her husband and therefore is very loath to face up to the 
jandlord in case she loses ary tenancy she might have, and in 
any event does not know where her husband is and receives no 
maintenance from him and lives on national assistance. The 
landlord has, of course, sent all notices by registered post 
addressed to the husband at the address of the tenant’s 
premises. 

A. The argument advanced for the landlord and the position 
of the corporation are not, in our opinion, tenable. For 
rent limit purposes, the Rent Act, 1957, s. 1 and Sched. I, 
Pt. I, contemplate and provide both for cases in which the 
“ terms of the tenancy ”’ impose and cases in which they do not 
impose liability for repairs (all or some) on one of the parties. 
The “election” provided for in para. 2 of the Schedule can 
be made only when the terms do not impose liability. There 
is no provision for review, prospective or retrospective, and 
the fact that an election continues in force notwithstanding a 
change of landlord (sub-para. (2)) supports this view, if 
necessary ; though we would be inclined to think that 
sufficient support is to be found in the meaning of the word 
“elect” itself. In Pt. II of this Schedule, the local authority 
is told in so many words not to concern itself to inquire into 
any obligation as between a landlord and a tenant (para. 4 (4)) ; 
age, character and locality are the factors it has to consider 
(sub-para. (2)). Remedies are available to both landlord and 
tenant (sub-paras. (5) and (3) respectively) for the inclusion 
or omission of items. 

It follows that an application by the tenant under Sched. I, 
para. 4 (3), would, in our opinion, succeed ; but we know of no 
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way in which such an application could be made by a deserted 
wife, whose status is that of a licensee, if the corporation 
persists in its refusal. It might be that, having heard and 
considered all the facts, a court would take the view that the 
landlord has recognised the wife as tenant, sending notices to 
the husband as her agent. The facts might warrant a finding 
of ‘‘ equitable assignment,” as to which, see 98 Sot. J. 726. 


Internal Decorative Repairs Necessitated by 
Landlord’s Structural Repairs 


Q. We act for a landlord of a block of flats, which individual 
flats have remained controlled under the Rent Act. The 
various tenants served notices of defects of repair (Form G) 
and our client gave his undertaking in some cases in Form H 
and in others in Form K. These repairs related to structural 
repair to the exterior of the block and have subsequently 
been carried out by competent builders. As a direct result 
of these structural repairs internal decorations have become 
necessary to certain parts of the flats, and the various tenants 
are pressing our client to undertake such internal decorations. 
In accordance with the Rent Act, our client had previously 
served notices of increase of rent in Form A without under- 
taking internal decorative repair. Is our client liable to 
undertake such internal decorations and, if so, what is the 
extent of his liability on the assumption that the rooms 
concerned were not in a very good decorative state 
beforehand ? 


A. In our opinion, the provision in the Rent Act, 1957, 
Sched. I, para. 2 (1)—“‘ repairs’ does not include internal 
decorative repairs—would be sufficient answer to any claim 
for reduction of rent based on that Act, and any certificate 
of disrepair which might be issued could be the subject of an 
application for cancellation under Sched. I, para. 4 (5). 
But, the landlord being liable for external repairs and internal 
structural repairs under the terms of the tenancy agreement, 
we consider that any aggrieved tenant might seek to recover 
damages by alleging that the damage done was a consequence, 
not merely of the repair work, but of the disrepair of the struc- 
ture which necessitated that work. This would raise the 
question of the time when the landlord had notice of that 
disrepair (Griffin v. Pillet [1926] 1 K.B. 17) ; if the condition 
of the structure had deteriorated to such an extent that 
repairs could not be carried out without damage to internal 
decorations before the landlord was made aware of any 
deterioration he would not, in our opinion, be liable for the 
damage to internal decorations. If liable, the measure of 
damages is the difference between the value of the premises 
to the tenant as they were and their value as they are 
(Hewitt v. Rowlands (1924), 93 L.J.K.B. 729.) 


SOCIETIES 


The annual dinner of the Mip-EssEx Law Socierty was held 
at the Masonic Hall, Hutton, Essex, on 25th April, when the 
president, Mr. W. R. A. Young, of Braintree, welcomed some 
112 members and their guests. Amongst those present were the 
High Sheriff of Essex (Lt.-Col. W. D. Gosling), H. H. Judge 
Southall, H. H. Judge Bassett, Mr. J. P. Widgery, Q.C., and 
Mr. B. E. C. Ogle, a member of the Council of The Law Society. 


The 70th annual general meeting of the MONMOUTHSHIRE 
INCORPORATED LAw Society was held at the Law Library, Law 
Courts, Newport, on 9th May, when the annual report of the 
council was presented. Mr. Norman Cecil Moses was elected 
president for the ensuing year and the following were also 
elected :—Mr. Howard Everett and Mr. Vivien O. Adey, vice- 
presidents; Mr. J. Owen Davis ex-president; Mr. J. Kenneth 
Wood, honorary treasurer ; Mr. J. B. Rogers, honorary librarian ; 


and Mr. W. Pitt Lewis, honorary secretary. The following were 
elected members of the council, Messrs. Roy M. Harmston ; 
R. Collis Bishop; G. Roy Jenkins; A. H. Meyrick Williams ; 
A. H. Pratt; A. H. Dolman; E. I. P. Bowen; Victor R. 
Pugsley ; and Mr. H. R. P. Lloyd. 


The Soricirors’ ARTICLED CLERKS’ SOCIETY announces the 
following forthcoming activities:—10th June: A Hat Debate 
at The Law Society’s Hall at 6.45 p.m. 17th June: A Swimming 


Party. At the Dolphin Square swimming pool, Grosvenor Road, 
S.W.1. 24th June: Scottish Reels. At The Law Society, at 
6.45 p.m. Ist July: Theatre Party. Tickets have been obtained 


for ‘‘ Variation on a Theme ”’ and those persons requiring further 
details should telephone Brian Burrett, HOLborn 0874 (day) or 
VALentine 9871 (evening). 12th and 13th July: River Weekend. 
Those persons requiring further details should telephone Brian 
3urrett, HOLborn 0874. 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
eT | | See free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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When your client 
asks for personal 
advice 





. when the question of wills and legacies arises, please 
remember the good work of Dr. Barnardo’s Homes. More 
than 7,500 boys and girls are being cared for, equipped for 
life and living and started inacareer. £200 a year is enough 
to keep a child of school age in one of our homes. A thought- 
ful suggestion made to your client might bring a welcome 
legacy for these children. 


Remember!... 


DR. BARNARDO'S HOMES 


National Incorporated Association 


For further information please write to the General Secretary's 
Office, 83 Barnardo House, Stepney Causeway, London, E.1. 
Tel.: STEpney Green 3400 








Estate Record and 
Accounts Book 


For the methodical presentation of 


details of Estate Accounts 














In loose-leaf form with a binder of stout, leather grained cover 
paper. Provision is made for an Epitome of the Will, memoranda 
and page references on the first page, whilst the follower sheets 
provide for schedules of Real Estate and Charges, Personal Estate, 
Stocks and Shares and Debts. Then come Income and Capital 
cash accounts and a Distribution Account. 














Price 3s. 9d. each, plus 10d. purchase tax. 
Follower Sheets 3s. plus 8d. purchase tax per dozen. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement 


with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 

PARLIAMENT: PRIVILEGE: NOT CONTRARY TO 

PARLIAMENTARY PRIVILEGE ACT, 1770, FOR HOUSE 

TO TREAT ISSUE OF WRIT AGAINST MEMBER AS 
BREACH OF PRIVILEGE 


in re Parliamentary Privilege Act, 1770 


Viscount Simonds, Lord Goddard, Lord Morton of Henryton, 
RKeid, Lord Radcliffe, Lord Somervell of Harrow and 
Lord Denning. 7th May, 1958 


Lord 


The London Electricity Board having threatened to institute 
proceedings for libel against the Rt. Hon. G. R. Strauss, a Member 
of Parliament, in respect of statements made by him in a letter 
of Sth February, 1957, to the Paymaster-General, criticising the 
Board’s method of disposing of scrap cable, the matter was 
referred to the Committee of Privileges of the House of Commons. 
That Committee came to the conclusion that in writing the 
letter Mr. Strauss was engaged in a “‘ proceeding in Parliament ”’ 
within the meaning of the Bill of Rights, which in art. 9 declares 
that ‘the freedom of speech and debates or proceedings in 
Parliament ought not to be impeached or questioned in any 
Court or Place out of Parliament,’ and that the Board in 
threatening to commence proceedings for libel had acted in 
breach of the privilege of Parliament. Section 1 of the Parlia- 
mentary Privilege Act, 1770, however, provides that any person 
may bring any action at any time against a Member of the House 
of Commons “and no such action shall at any time be 
impeached, stayed or delayed by or under colour or pretence 
of any privilege of Parliament.’’ The Committee of Privileges 
having had their attention called to the terms of the Act of 1770 
recommended that the opinion of the Judicial Committee of the 
Privy Council should be sought on the question “‘ whether the 
House would be acting contrary to the Parliamentary Privilege 
Act, 1770, if it treated the issue of a writ against a Member of 
Parliament in respect of a speech or proceeding by him in 
Parliament as a breach of its privileges.” The question was 
accordingly referred pursuant to an Order in Council. 


ViscouNT SIMONDs, giving their lordships’ reasons for their 
report, said that the question should be answered in the negative. 
The Act of 1770 did not extend the ambit of its predecessor of 
1700 (12 & 13 Will. 3, c. 3), which was apt to cover any suits, 
including suits for defamation, whether in or out of Parliament, 
and in every case to bar the plea of any privilege of Parliament ; 
there were, however, considerations inherent in the Act itself 
pointing to a necessary limitation of its meaning, and it applied 
only to proceedings against Members of Parliament in respect 
of their debts and actions as individuals, and not in respect of 
their conduct in Parliament as Members of Parliament, and did 
not abridge or affect the ancient and essential privilege of freedom 
of speech in Parliament—if it was read so as to have any applica- 
tion to such speeches, the effect was substantially to repeal 
art. 9 of the Bill of Rights of 1688, and such a conclusion could 
not lightly be reached. ‘Their lordships’ decision was confined 
to the single narrow referred ; they expressed no 
opinion whether the proceedings out of which the reference 
or on the question 


question 
arose were “a proceeding in Parliament ”’ 
whether the mere issuc of a writ would in any circumstances 
be a breach of privilege. 


\PPEARANCES : Sirv Reginald Manningham-Buller, O.C., A.-G., 
Rodger Winn and C. H. de Waal (Treasury Solicitor) for the 
\ttorney-General in support of an affirmative answer to the 
question referred; Gerald Gardiner, Q.C., and Conolly Gage 
(Sydney Morse & Co.) for the London Electricity Board, also 
in support of an affirmative answer; Sir Frank Soskice, Q.C., 
and B. Clauson (Treasury Solicitor) for the Treasury Solicitor 


in support of a negative answer to the question referred. 
[2 W.L.R. 912 


{Reported by Cuaktes Crayton, Lsq., Barrister-at-Law} 


Court of Appeal 
NEGLIGENCE: MASTER AND SERVANT: 
CLEANER: DUTY OF EMPLOYERS 
Wilson v. Tyneside Window Cleaning Co. 
24th April, 195s 


WINDOW 


Jenkins, Parker and Pearce, L.J J. 
Appeal from Donovan, J. 


The plaintiff, a window cleaner of fifty-six with a life-long 
experience in the trade, was cleaning from the outside a window 
in a brewery, when a handle, by which he was supporting himself 
gave way, and he fell and received injury. He had often cleaned 
the window before, and he knew that the woodwork was unsound. 
From his experience he knew that it was unsafe to trust to 
handles. He had worked for the defendants for some fourteen 
vears and was already thoroughly experienced when he joined 
them. He had never received any instructions regarding safety 
precautions, except a standing order to the effect that if he found 
a window which presented unusual difficulty or risk, he was to 
report to the defendants for further instructions. In an action 
for damages for negligence, it was claimed, first, that the 
defendants were under a duty to provide a place of work as 
safe as reasonable skill and care could make it, and that at least 
they should have inspected the premises from time to time ; 
secondly, they should have issued warnings in writing and orally 
from time to time, against the dangers of window cleaning in 
general, and those connected with unsafe handles in particular. 
Donovan, J., held that the defendants had fulfilled their duty of 


care and dismissed the action. The plaintiff appealed. 


PEARCE, L.J., said that the plaintiff had made two points : 
first, that it was the defendants’ duty to provide a place of work 
as safe as reasonable skill and care could make it, notwithstanding 
that the premises were not their own and not under their control ; 
they should have, at least, inspected the premises. That principle 
was said to be indicated by Wilsons & Clyde Coal Co., Lid. v. 
English (1938) A.C. 57, Biddle v. Hart [1907) 1 K.B. 649, and 
certain observations of Denning, L.J., in Christmas v. General 
Cleaning Contractors, Ltd. [1952] 1 K.B. 141, at p. 148; whereas 
Taylor v. Sims & Sims (1942), 58 T.L.R. 339 and Cilia v. H. M. 
James & Sons (1954) 1 W.L.R. 721, in so far as they expressed a 
contrary view, were wrongly decided. Secondly, it was said 
that the defendants had failed to provide a reasonably safe 
system of work; they should have given the plaintiff periodical 
warnings against such a danger (even though he knew of it already), 
made regular inspections fo see how the work was going on, and 
issued a pamphlet dealing in general with safety precautions. 
It was true that in IVilsons’ case, supra, Lord Wright had divided 
up the duty of a master for convenience of definition or argument 
into three main headings, but these were only manifestations of 
the same duty of the employer to take reasonable care so as not 
to subject his employees to unnecessary risks. Whether the 
premises were those of the master or of a stranger, the duty 
was the same, but as a matter of common sense its performance 
would probably be vastly different. Precautions dictated by 
reasonable care when the work was on the master’s premises 
might be prevented or circumscribed when they were out of his 
control; what might be reasonable in one case might be 
impracticable in the other. The question of control was not a 
technicality but an important ingredient in the consideration 
of the question of fact whether the master, in all the circum- 
stances, had taken reasonable steps. That seemed to follow from 
Biddle v. Hart, supra. There was no ground for differing from 
the conclusion of the judge that the defendants had _ fulfilled 
their duty. 

PARKER, L.J., agreeing, said that the master’s duty to take 
reasonable care was applicable to all circumstances, but the 
words “‘ reasonable care’’ limited the content of the duty in 
the circumstances of each case. While it was doubtful whether 
the decisions in Taylor’s and Cilia’s cases, supra, in so far as 
they indicated that there was no duty on the master regarding 
the safety of premises, were correct, he dicta of 
Denning, L.J., supra, seemed to go beyond 


extrancous 
in Christmas’ case, 
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the authorities. There was nothing in the present case to show 
that the duty relating to premises had been broken. As regards 
the duty to provide a reasonably safe system, with inspections 
and warnings in general and in particular, when the man 
concerned was so experienced as the plaintiff, and the danger 
so patent, the disadvantages of giving such warnings might well 
outweigh the advantages, as Donovan, J., had said. There was 
no settled practice in the trade to support the plaintiff's 
contentions. 


Jenkins, L.J., agreed. Appeal dismissed. 


APPEARANCES: G. S. Waller, Q.C., and R. P. Smith (Gregory, 
Rowcliffe & Co., for Hadaway & Hadaway, Newcastle upon 
Tyne); R. Marven Everett, Q.C., and R. C. H. Briggs (Barlow, 
Lyde & Gilbert). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 900 


DIVORCE: APPLICATION TO EXPEDITE PETITION : 
EXCEPTIONAL HARDSHIP 


Hillier v. Hillier and Latham 


Hodson, Romer and Sellers, L.JJ. 24th April, 1958 


Appeal from Wrangham, J. 


The parties were married on 24th March, 1956, and in November, 
1956, the wife left her husband and never returned to him. The 
husband, who was very highly-strung, worried to such an extent 
that he suffered a nervous breakdown which seriously affected 
his work and prospect of promotion. In February, 1957, the 
wife made the acquaintance of Latham, with whom she subse- 
quently committed adultery. As a result she became pregnant 
and the birth of the child had been medically fixed as 5th May, 
1958. The husband, having been advised by his doctor that 
a continuance of the worry and distress caused to the husband by 
his domestic troubles would inevitably result in further serious 
deterioration of health, made application for leave to present 
a petition for divorce within the three years of marriage required 
by s. 2 (1) of the Matrimonial Causes Act, 1950, on the ground 
that exceptional hardship would be suffered by him if the petition 
was further delayed. The application was not granted by the 
divorce judge and the husband appealed. On 22nd April the 
Court of Appeal accelerated the hearing of the appeal, it having 
been pointed out that if the petition succeeded the respondent 
and co-respondent would be able to marry before 5th May and 
the child would then be legitimate. 


Hopson, L.J., said that it did not make any difference whether 
the child was expected to be born, or whether the child had been 
born. In either case it was not right to lay down that that 
must necessarily be regarded as exceptional hardship to the 
husband, although, no doubt, it would be an element in the case 
(as it had been in this case) which would cause the husband to 
be distressed and afflicted by the injury which had been put 
on him. But in the Court of Appeal further evidence had been 
allowed to be given as to the suffering which the husband had had 
following on, not only his wife leaving him, but her throwing 
in her lot with this other man; and from that further evidence 
it appeared that he had suffered to a perhaps unusual extent 
from the nervous anxiety which this domestic situation had 
caused him. The court was entitled to look at the effect on this 
particular husband of the situation which had developed in 
considering the question of exceptional hardship, and not merely 
to confine itself to an objective view as to how the ordinary man 
might be expected to react in given circumstances. The only 
real ground for saying that this was a case of exceptional hardship 
was the case which had been put forward and supported by 
quite different evidence from that given in the court below, 
namely, a case in which exceptional hardship had been caused 
to the husband by reason of the suffering in his health which 
he had endured, and it was for those reasons that the appeal would 
be allowed. 


Rome_r, L.J., delivered a concurring judgment. 
SELLERS, L.J., agreed. Appeal allowed. 


APPEARANCES: Jonathan Sofer (H. E. Thomas & Co.) ; 
William Kee (Webster, Butcher & Johnson). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law) [2 W.L.R. 937 
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Chancery Division 


INCOME TAX: AVOIDANCE: TRANSFER OF ASSETS 
TO COMPANY IN IRELAND: FURTHER PAYMENTS 
INTO COMPANY’S ACCOUNT 
Fynn v. Inland Revenue Commissioners 
Upjohn J. 11th December, 1957 

Appeal from the Commissioners for the Special Purposes of 
the Income Tax Acts. 

In 1947 a taxpayer caused to be incorporated in the Republic of 
Ireland a company to which, in 1948, he sold investments worth 
about £35,437, allowing the price to be left owing to him. In 
1949 there were allotted to the taxpayer ordinary shares at a 
price satisfied by cancelling the company’s indebtedness to him, 
which shares he settled on trusts governed by the law of the 
Republic of Ireland. Later, the company at various times 
bought further investments in the market, largely by borrowing 
from its bankers on an overdraft limited to £35,000 and secured 
by a charge on the company’s securities, including those which 
the taxpayer had transferred to it. In January, 1952, at a date 
when the overdraft approached and possibly exceeded the limit, 
the taxpayer lent to the company out of his surplus funds, free 
of interest and on day-to-day loan, £12,000 which was paid into 
the company’s bank and enabled the company to buy more 
investments. There was no evidence of pressure by the bank 
to reduce the overdraft. The Commissioners confirmed assess- 
ments made, under Case VI of Schedule D, to income tax on the 
taxpayer in respect of sums, as being income of the company, 
which were deemed to be income of the taxpayer by virtue of 
s. 412 of the Income Tax Act, 1952. The taxpayer appealed. 

Upjyoun, J., said that he was not going to attempt any 
definition of what meaning should be given to the phrase “ the 
payment whereof is in any way connected with the transfer ”’ 
in s. 412 (2), or in particular to attempt any definition of the 
vital word ‘‘ connected,”’ except to say it had to receive its 
ordinary meaning. Every case depended on its own facts, 
but looking at those facts and asking himself whether it could 
be said that the right to receive repayment of the sum of £12,000 
was in any way connected with the original transfer or with the 
charging of the transferred assets by the company, he could 
only express his view in one sentence. He saw no connection 
whatever between the charge of transferred assets and either the 
lending of the money or the right to receive payment. They 
did not seem to have any connection at all one with the other 
on the facts of this case. Then it was said that the actual loan 
itself was ‘‘ an associated operation,” and attention was drawn 
to the words in s. 412 (4): ‘an operation of any kind effected 
by any person.”’ Was it an operation effected in relation to any 
of the transferred assets ? It was said that it was, because the 
loan reduced the overdraft. He could not see that the making 
of the unsecured loan could be said in any ordinary use of 
language to have any relation to the previously created charge. 
It was an unsecured loan made not for the purpose of reducing 
the overdraft because the bank were pressing for payment ; 
nor for the purpose of freeing the assets from the charge; it 
was made to the company as an interest-free unsecured loan 
and the company could have used it in any way that it pleased. 
It had no relation to any of the transferred assets or to the 
charge. An argument on subs. (5) was that the taxpayer had 
power to enjoy income because he fell within para. (b) of that 
subsection. That might or might not be so. There was some 
authority on that, but in his judgment, subs. (3) was linked up 
with subs. (1) where the phrase was “‘ power to enjoy income,” 
and subs. (5) could not enlarge the definition in subs. (4). The 
special commissioners had misdirected themselves, and the 
appeal must be allowed and the assessment discharged. 

APPEARANCES: C. N. Beattie (Allen & Overy); Sir Lynn 
Ungoed-Thomas, Q.C., E. Blanshard Stamp, Alan S. Orr (Solicitor 
of Inland Revenue). 

(Reported by Mrs. IrENnE G. R. Moss, Barrister-at-Law] 


INCOME TAX: GIFTS RECEIVED BY HUNTSMAN 
TAXABLE 
Wright v. Boyce (Inspector of Taxes) 
Vaisey, J. 6th March, 1958 

Case stated by the Commissioners for the Special Purposes 
of the Income Tax Acts. 

The taxpayer was a professional huntsman and was engaged 
by the master and was responsible to him. As senior hunt servant 


[1 W.L.R. 585 
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his duties involved the fecding and care of the hounds and the 
management of the kennels, and he was responsible for controlling 
the hounds in the field. His appointment was made orally, 
and at the time nothing was said about Christmas gifts. Voluntary 
gifts were made to the taxpayer at Christmas-time, both in cash 
and in kind, by followers of the hunt and persons interested in it, 
but although it was found that many donors were influenced 
by their personal regard for him, that regard had its origin in the 
way in which he performed his duties. The taxpayer was 
assessed to income tax under Sched. E in respect of those gifts 
made in cash, and on appeal the special commissioners held that 
such gifts (other than those given by persons not connected 
with the hunt) were taxable since they accrued to him by way of 
his employment. He appealed. 

Vatisey, J., said that the taxpayer earned first of all his salary 
and secondly the customary collection which was made for him 
at Christmas. The special commissioners came to the conclusion 
that these sums were not mere presents or testimonials. The 
question was whether these sums resulted by virtue of the 
performance of his duties as huntsman. So regarded, the findings 
of the special commissioners were correct and, applying the 
principle in Moorhouse v. Dooland 1955) Ch. 284, these sums 
were assessable to income tax. Appeal dismissed. 

\PPEARANCES: H. B. Magnus, Q.C., and F. A. Watson 
(Withers & Co.); Cyril King, O.C., and Alan Orr (Solicitor 
of Inland Revenue). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law [1 W.L.R. 593 
POWER OF APPOINTMENT: POWER NEITHER 
SPECIAL NOR GENERAL: WHETHER CAPABLE OF 
DELEGATION 
In re Triffitt’s Settlement; Hall v. Hyde 


Upjohn, J. 15th April, 1958 


\djourned summons. 

A marriage settlement made by the plaintiff on 8th July, 1953, 
contained in cl. 3 (1) thereof a power of appointment in these 
terms: ‘‘ Upon trust for such person or persons other than and 
except Mr. Triffitt and any wife of his and in such manner generally 
as the wife /the plaintiff] shall from time to time or any time by 
deed revocable or irrevocable with the consent in wiitiung of the 
trustees for the time being hereof... which consent such trustees 
may withhold or give at their absolute discretion without being 
in any way lable for the exercise of such discretion appoint.” 
The plaintiff, who was now forty-two, had had no issue and desired 
to exercise the power by execution of a deed settling certain 
shares in the marriage settlement of 1953: ‘‘ Upon trust for. . 
certain defined classes of) beneficiaries or any one or more of them 
exclusive of the other or others in such shares and proportions 
and subject to such terms limitations and provisions as the 
trustees shall from time to time by deed or deeds revocable or 
irrevocable execute before the vesting day.’’ The vesting day was 
defined in the deed as a day to expire at the end of twenty-one 
years from the date of the marriage settlement ; the trustees were 
not the same body as the trustees of the marriage settlement. 
The plaintiff asked for a declaration that on the true construction 
of cl. 3 (1) she was (subject to the consent of the trustees) entitled 
to execute the deed. It was not in dispute that the power in 
cl. 3 (1) was a hybrid power, i.e., having some attributes of a 
general power and some attributes of a special power. 

Upjoun, J., said that he had to consider whether there was 
a power in the plaintiff to delegate the exercise of the discretion. 
That was essentially a question of construction of the marriage 
settlement. There were one or two general observations to be 
made: the first was that the trust was for such person or persons 
as might be appointed, and did not include expressly any trust 
for such purposes as the plaintiff might appoint. It was clear 
from In ve Dilke 1921) 1 Ch. 34 and In re Harvey (1950), 66 
(Pt. 1) T.L.R. 609, that those words were readily to be implied 
in a power such as this. Secondly, in an ordinary limited power, 
it was settled that the words “in such manner,’’ namely, as 
the wife should appoint, did not confer any power to delegate a 
discretion. That appeared from In re Morris’s Settlement Trusts 
1951) 2 All E.R. 528. The next question was what was the 
duty of the trustees in giving consent ? In re Dilke and In re 
Phillips {1931} 1 Ch. 347 seeined to establish that the trustees 
might quite properly consent to an appointment in wide terms and 
were not under any duty as regards the selection of the objects 
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of the power. This was not a fiduciary power at all but a power 
conferred by the plaintiff on herself for her own benefit ; and 
in his judgment, in a widely drawn power such as this, it was to be 
implied in it that she could delegate the discretionary powers 
entirely. She could with consent appoint to any person or persons 
she liked outside the two prohibited persons, and it would be 
quite wrong to put any fetter upon her powers. Such a power 
was inherent in the words contained in sub-cl. (1) of cl. 3. 
Accordingly, the deed the plaintiff was anxious to execute was 
a proper exercise by her of the power conferred by cl. 3 (1); 
and she was, subject to consent, entitled validly to execute the 
deed of appointment in the terms of the draft. 

APPEARANCES: It. W. Goff, Q.C., and A.C. Sparrow; M. J. H. 
Fairbairn (Bell, Brodrick & Gray for Weatherhead & Butcher, 
Lingley). 

{Reported by Mrs. IrENE G. R. Moses, Barrister-at-Law] [2 W.L.R. 927 
CUSTODY ORDER BY DIVORCE 
CHILDREN SUBSEQUENTLY MADE 
WARDS OF COURT 
In re Andrews (Infants) ; Sullivan v. Andrews 
Upjohn, J. 8th May, 1958 

Originating summons under the Law Reform (Miscellaneous 
Provisions) Act, 1949. 

This summons, which was heard im camera, was adjourned into 
open court for judgment on the question of the respective juris- 
dictions of the Divorce and Chancery Divisions in respect of the 
custody of infants. Two infant children, whose custody was 
awarded to their father on the dissolution of his marriage with 
their mother, were subsequently made wards of court by the 
mother, who feared that their father was intending to take them 
to New Zealand. The father’s application for permission to 
take them to New Zealand was refused by Wrangham, J. (see 
post, p. 384) on the ground that the infants having been 
made wards of court some nine days previously the jurisdiction 
of the Chancery Division superseded that of the Divorce Division. 
The appeal from the decision of Wrangham, J., was adjourned 
by the Court of Appeal on 5th May, 1958, pending the hearing 
of this summons before Upjohn, J. 

Upjoun, J., said that be had read a large number of affidavits 
and heard a great deal of cross-examination, with the result that 
he had refused the father’s application and the children remained 
wards of court. He thought that it was desirable to state why 
he had taken this course, for at first sight there might appear to 
be some conflict of jurisdiction, or at any rate some competition 
of jurisdiction, in the question of the custody, care and control 
of infants between the two divisions of the court. In his opinion, 
however, there was no such conflict or competition. The decision 
by Wrangham, J., was under appeal, and it would be impertinent 
to express any views on it. In any event, he (Upjohn, J.) was 
not exercising any jurisdiction conferred on the judges of the 
Divorce Division with which alone Wrangham J.’s judgment was 
concerned. The exercise by the judges of the Divorce 
Division of their statutory powers could not in any way fetter 
the powers of the Chancery Division exercising the jurisdiction 
of the Crown as parens patrie over wards of court. These were 
the principles on which the judges of the High Court habitually 
acted in this delicate and often overlapping jurisdiction with 
regard to the custody, care and control of infants who were 
subject to an order of the Divorce Division, and who were also 
wards of court: first, where an infant was made a ward of court 
before any order of a judge of the Divorce Division, it was, 
he thought, universally accepted, probably as a matter of law, 
but certainly as a matter of comity between judges, that no 
order would be made by a judge of the Divorce Division, but it 
would be left with the judge dealing with the wardship proceedings. 
Secondly, where a judge of the Divorce Division made an order 
as to custody, care or control before an infant had become a 
ward of the court, and the infant was thereafter made a ward 
of court by the issue of a summons for that purpose in the 
Chancery Division, the judge of the Chancery Division before 
whom the matter was brought, exercising that comity mentioned, 
would normally refuse to consider an application on its merits, 
but would leave it to the judge of the Divorce Division, and, to 
avoid any difficulty of jurisdiction, would de-ward the infant 
under the powers conferred by the Law Reform (Miscellaneous 
Provisions) Act, 1949. That, however, did not apply where the 
order of the judge of the Divorce Division was made without 
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any determination on the merits ; for example, where an order 
for custody followed almost as a matter of course in an undefended 
divorce petition, or where, as in this case, the order was made by 
consent. ‘Thirdly, even where there had been an earlier investi- 
gation into the merits by a divorce judge it might become 
necessary for the Chancery judge, in the exercise of his undoubted 
discretion, to entertain applications relating to infants who had 
been the subject-matter of orders as to custody, care and control 
in the Divorce Division. Order accordingly. 

APPEARANCES: Sir Frank Soskice, Q.C., and C. D. Ellison 
Rich (Wegg-Prosser & Co.); R. W. Goff, Q.C., and John Mills 
(Boxall & Boxall). 


{Reported by Mrs. IRENE G. R. Mosss, Barrister-at-Law] [2 W.L.R. 946 


Queen’s Bench Division 


ROAD TRAFFIC: NOTICE OF INTENDED 
PROSECUTION: SERVICE 


Beer v. Davies 
Lord Goddard, C.J., Hilbery and Donovan, JJ. 
28th April, 1958 
Case stated by a stipendiary magistrate. 


An omnibus driver who was involved in a minor road accident 
while driving his omnibus gave his usual home address to the 
police officer who took particulars of the accident. He was given 
no warning of any proposed prosecution under Pt. I of the Road 
Traffic Act, 1930, but ten days after the accident the police, under 
s. 21 (c) of the Act, sent to him by registered post at his usual 
address a notice of intended prosecution for careless driving. 
The defendant did not in fact receive the notice as he had gone 
away for a week’s holiday, and as there was no one at his home 
to take delivery of registered post the notice was returned by 
the post office to the police marked accordingly. The police 
served no notice of intended prosecution on the defendant’s 
employers, the registered owners of the omnibus, but served a 
duplicate notice on the defendant on his return to his home some 
days after the statutory period had expired. In a prosecution 
for careless driving the magistrate took the view that the terms 
of s. 21 (c) xs to the service of the notice had not been complied 
with, and that the proviso had no application. He accordingly 
dismissed the information. The prosecutor appealed. 

LorpD GopDARD, C.J., said that under s. 21 the notice could be 
“served ”’ by personal service or by registered post. Since other 
cases decided in the Divisional Court, the Court of Appeal had 
considered the question of service in R. v. County of London 
Quarter Sessions Appeals Committee; ex parte Rossi [1956] 
1 Q.B. 682, where they seemed to have decided that where a 
notice was served by registered post or was purported to be served 
by registered post it was not enough to prove that it was correctly 
directed, stamped and posted. That was prima facie enough 
but it could be shown that the letter was never delivered, and if 
it was never delivered there had not been service. ossi’s case 
did not concern the Road Traffic Act, 1930, but a bastardy matter 
and the giving of a notice to an alleged putative father under 
s. 3 (1) of the Summary Jurisdiction (Appeals) Act, 1933. There 
a notice under s. 3 (1) had been sent to the alleged putative father 
by registered post to his last-known place of abode but he had 
gone away and the letter was not taken in. The Court of Appeal 
had held that there was no notice and had reversed the decision 
of the Divisional Court. ‘The decision applied equally here. 
There was a decision of the Court of Appeal that a notice sent 
by registered post but not delivered was not good service and 
this court could not possibly hold otherwise without disregarding 
that decision, although technically it might not be binding because 
this was a criminal cause or matter. Accordingly the court was 
bound to hold that there had not been service in this case. The 
prosecutor could not rely on the proviso to excuse his failure to 
serve the notice unless the court was satisfied that neither the 
name or address of the defendant nor his employer (the registered 
owner of the vehicle on whom the notice could have been served) 
could be ascertained. But here the prosecutor certainly knew 
the registered owner of the vehicle so that it was impossible to 
bring that part of the proviso into play. It had also been said 
that the defendant by his own conduct had ‘“‘ contributed to the 
failure to serve’”’ the notice by not telling the police when he 
gave his address that he was going away. The object of the 
notice was to tell him he was to be prosecuted. He may have 
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known he was going away but he would not know he was going 
to be prosecuted, still less when the notice was going to be served 
upon him. The words “‘ the accused by his own conduct contri- 
buted to the failure ’’ meant the doing of some act, such as giving 
a false address, to prevent the police from serving the notice. 
In this case the magistrate came to a correct conclusion and the 
appeal failed. 


HILBERY, J., delivered a concurring judgment. 
Donovan, J., agreed. 


APPEARANCES : Paul Wrightson (Solicitor, Metropolitan Police) ; 
Henry Newman (Geoffrey B. Gush & Co.). 


[Reported by Mrs. E. M. WELLwoop, Barrister-at-Law] [2 W.L.R. 920 


Probate, Divorce and Admiralty Division 


SOLICITOR: COSTS: WHETHER ABSOLUTE 
LIEN IN DIVORCE SUIT 
Hughes v. Hughes 
Wrangham, J. 23rd April, 1958 

Appeal from decision of Registrar. 

A petitioner, becoming dissatisfied with the solicitors acting for 
him in divorce proceedings, discharged them. They handed 
over the papers to a second solicitor subject to his respecting 
their lien for costs. In March, 1958, the petitioner discharged 
the second solicitor. The registrar thereafter made an order 
directing the second solicitor to deliver the papers in his possession 
to the petitioner or his present solicitors within fourteen days 
on the undertaking of those solicitors to respect the lien of the 
first firm of solicitors and of the second solicitor. Against 
that order the second solicitor appealed, contending that he 
had a lien upon the papers for his costs which he was entitled 
to assert without qualification. The matter was argued in 
chambers and adjourned into open court for judgment. 


WRANGHAM, J., said that the general rule was that a solicitor 
who was discharged by his client during an action (otherwise 
than for misconduct) could retain any papers in the cause in 
his possession until his costs had been paid. That rule, however, 
was subject to the qualification that this absolute lien could not 
be asserted where the cause was one in which other parties were 
interested, and where those other parties would be embarrassed 
by the assertion of such a lien. In such a case the solicitor 
must deliver up the papers subject to his lien, that was to say, 
subject to his right to have the papers returned to him at the 
conclusion of the proceedings for which they were needed, and 
to such undertakings as might be required to make his lien 
effective against his former client. The question now arose 
whether a petition for divorce should be regarded as a matter 
in which parties other than the petitioner were interested, and 
one in which the withholding of relevant documents might 
embarrass those parties, or as being analogous to a civil action 
in which the plaintiff alone had a beneficial interest. In his 
(his lordship’s) judgment a petition for divorce could never 
properly be described as a matter in which the petitioner alone 
was interested. Divorce affected status, the status not merely of 
the petitioner, but of one or more other parties. In many 
petitions the interests of children of the marriage were con 
cerned. A respondent might have an interest in a divorce 
petition of quite a different character to that of a defendant 
in a civil action ; for there were many respondents whose welfare 
depended very much upon the success of uncontested petitions. 
Finally, there was an overriding public interest in a full and 
complete investigation of the facts of any divorce case. Divorce 
cases could not be disposed of by agreement, like civil litigation : 
the Matrimonial Causes Act, 1950, s. 4, imposed upon the court 
a duty to inquire into matters and to refuse to grant decrees 
unless satisfied of certain facts and there was provision for the 
intervention in divorce proceedings, in certain circumstances, 
of the Queen’s Proctor, representing the public, and, indeed, of 
any individual member of the public. The assertion of an absolute 
right to refuse to deliver up material papers must be calculated 
to embarrass that full investigation of the matter which the 
public interest require in divorce proceedings. ‘The second 
solicitor did not, thergfore, possess the absolute lien which 
he claimed and the order of the registrar, which gave effect to 
his qualified lien, was correct. In his (his lordship’s) opinion 
if the second solicitor complied with the registrar's order he 
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would fulfill his undertaking to the first solicitors. He was 
disposed to think that that part of the registrar’s order which, in 
terms, relieved the second solicitor from his undertaking was 
mere surplusage, the true view being that the undertaking had 
been fully complied with. The application must be dismissed. 

APPEARANCES: S. E. Brodie (Edward S. Isaacs); A. M. Ryan 
(Adams & Co.). 


[Reported by Miss ELarng Jones, Barrister-at-Law] [2 W.L.R. 934 


JURISDICTION : INFANT: CUSTODY: CONFLICT 
OF JURISDICTION BETWEEN DIVORCE AND 
CHANCERY DIVISIONS 


Andrews v. Andrews and Sullivan and Sullivan 


Wrangham, J. 30th April, 1958 


Adjourned summons. 

In October, 1957, a father obtained an order for the custody of 
the two children of himself and his divorced wife in the Divorce 
Division. On 15th April, 1958, the mother made an application to 
the Chancery Division, the effect of which was that the children 
automatically became wards of court. Nine days later the father 
issued a summons in the Divorce Division asking for leave to take 
the children permanently out of the jurisdiction. At the hearing 
of the father’s summons on 29th April, 1958, the mother opposed 
the application, first, on the ground that, in the circumstances, 
the Divorce Division had no jurisdiction to entertain the matter 
and, secondly, on the merits. 

WRANGHAM, J., referring to s. 9 (2) of the Law Reform 
(Miscellaneous Provisions) Act, 1949, and R.S.C., Ord. 54p, r. 3, 
said that in view of those provisions the question arose whether 
the Divorce Division could or ought to make the order applied 
for in respect of infants who were wards of court. The juris- 
diction of the Divorce Division to make such orders was derived 
from s. 26 (1) of the Matrimonial Causes Act, 1950, the concluding 
phrase of which seemed obviously to contemplate that an infant 
who had been made a ward of court of the Chancery Division as a 
result of proceedings directed by the Divorce Division should no 
longer be subject to the control of the latter. It did not follow from 
this that the Divorce Division could not or should not exercise its 
jurisdiction over infants who had become wards of court without 
its direction, because it could be argued that, by making such a 
direction, the Divorce Division impliedly abdicated in favour of 


IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 14th May: 
Brazilian Traction Subsidiaries 


Cammell Laird and Company 
Christmas Island 


Corporation of the Sons of the Clergy Charity Scheme 
Confirmation 

House of Commons (Redistribution of Seats) 

Land Drainage (Scotland) 

Port of London (Superannuation) 

Reading Almshouse and Municipal Charities Scheme 
Confirmation 

Royal Institution of Great Britain Charity Scheme 
Confirmation 


St. James’s Dwellings Charity Scheme Confirmation 
University of Leicester 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
Disabled Persons (Employment) Bill [H.C.} 
Domicile Bill [H.L.} 
To amend the law relating to domicile. 
Local Government Bill [H.C.} 


[15th May. 
[15th May. 


[14th May. 


Read Second Time :— 


Falmouth Docks Bill (H.L.] [15th May. 
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the Chancery Division or delegated its powers thereto. He had 
been told by counsel for the husband that, in practice, where an 
infant was subject to the control of one division, as a ward of 
court, and the other division, under s. 26 (1) of the Matrimonial 
Causes Act, 1950, either division exercised jurisdiction upon any 
matter on which it was seized before the other. Logically this 
seemed to be indefensible. If an infant subject to the control 
of the Divorce Division became a ward of court one of three 
positions was created; either the infant was subject to both 
courts so that upon wishing to go abroad leave must be asked 
of both divisions, or the jurisdiction of the Chancery Division 
superseded that of the Divorce Division, or the converse occurred. 
The true view was that the jurisdiction of the Chancery Division 
superseded that of the Divorce Division. In Hyde v. Hyde 
(1888), 13 P.D. 166, the Court of Appeal had to consider whether 
the Divorce Division had powers in relation to infants as full as 
those possessed by the old Courts of Chancery. It was held 
that they had not. If the powers of the Divorce Division over 
infants were less extensive than those possessed by the Chancery 
Division over wards of court, it seemed likely that, when the 
latter came into existence, they superseded the former. There 
was, however, another aspect of the matter. The Chancery 
Division was, in effect, the guardian of a ward of court either by 
itself or by any guardian appointed by it: see In re E (An Infant) 
[1956] Ch. 23. It could not, therefore, be right for any other court 
to issue orders or directions about the control of the person of an 
infant who was in the custody, or what amounted to the custody, 
of the Chancery Division. Counsel for the father had relied 
on Manders v. Manders (1890), 7 T.L.R. 149. That case was 
distinguishable since no question arose in it of the Chancery 
Division being, in any sense, the guardian of the child. The 
jurisdiction under the Guardianship of Infants Act, 1886, there 
invoked being in no way superior to or more extensive than the 
jurisdiction of the Divorce Court, there was no reason for the 
latter to give way to the former. The Chancery Division had 
been since 15th April, 1958, the guardian of the children in the 
present application and it was their guardian only who could 
give leave for them to go out of the jurisdiction or otherwise 
control their persons or property. He (his lordship) declined to 
exercise jurisdiction and accordingly dismissed the application. 

APPEARANCES: John B. Latey, Q.C., Victor Williams and 
J.C. J. Tatham (Boxall & Boxall) ; Sir Frank Soskice, Q.C., and 
C. D. Ellison Rich (Wegg-Prosser & Co.). 


{Reported by Miss ELaine Jones, Barrister-at-Law] (2 W.L.R. 942 


AND WHITEHALL 


Gloucester Corporation Bill [H.C.] [15th May. 
Industrial Assurance and Friendly Societies Act, 1948 
(Amendment) Bill [H.C.] [12th May. 
Litter Bill [H.C.] [15th May. 
Matrimonial Proceedings (Children) Bill [H.C.} 
[12th May. 
[12th May. 


Opticians Bill [H.C.} 
[13th May. 


Slaughterhouses Bill [H.C.] 


Read Third Time:— 
All Hallows the Great Churchyard Bill [H.L. [14th May. 
All Hallows the Less Churchyard Bill [H.L.| {14th May. 
Dramatic and Musical Performers’ Protection Bill [H.L.] 
[12th May. 
South Lancashire Transport Bill [H.L.]} {13th May. 
In Committee :— 


First Offenders Bill [H.C.} 
Land Powers (Defence) Bill [H.C.} 


{15th May. 
[15th May. 


B. QUESTIONS 
Jupces’ Non-JupiciAL Work 


Lorp CHESHAM said that the statutes providing for the 
appointment of High Court judges for non-judicial functions were 
the Public Record Office Act, 1838, and the Solicitors Act, 1957. 
He would also mention the Restrictive Trade Practices Act, 1956, 
and the Representation of the People Act, 1949, although the 
Government’s view was that judges who were members of courts 
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set up under these statutes were acting strictly in a judicial 
capacity. 

The judges at present engaged on non-judicial work were 
Lord Radcliffe, Lord Tucker and Lord Cohen, sitting on the 
Monetary and Credit Policy Committee, the Committee on the 
Publication of Reports and Proceedings before Examining 
Justices, and the Council on Prices, Productivity and Incomes 
respectively. Mr. Justice Wynn Parry was Chairman of the 
Prison Officers’ Committee. The Lord Chancellor hoped that 
High Court judges would serve on the Committees on Artificial 
Insemination and the Administration of Justice at Assizes and 
Quarter Sessions which the Home Secretary intended to set up. 

[12th May. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 


Read First Time: 
Bradford Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C. (15th May. 
Yo confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the Bradford Corporation 
Act, 1910, relating to Bradford Corporation trolley vehicles. 
Maidstone Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C. [15th May. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the Maidstone Corporation 
Act, 1923, relating to Maidstone Corporation trolley vehicles. 
Pier and Harbour Provisional Order (Great Yarmouth) 
Bill [H.C. [15th May. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Great Yarmouth. 
Pier and Harbour Provisional Order (ing’s Lynn Conservancy) 
Bill (H.C. [15th May. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to the King’s Lynn Conservancy. 
Pier and Harbour Provisional Order (Sheerness) Bill [H.C. 
* {15th May. 
To confirm a Provisional Order made by the Minister of 
Transport and Civil Aviation under the General Pier and Harbour 
Act, 1861, relating to Sheerness. 


Read Second Time: 
[12th May. 
{12th May. 


Clergy Orphan Corporation Bill [H.L. 
Coventry Corporation Bill [H.L. 
Finance Bill {H.C. 12th May. 
Pier and Harbour Provisional Order (Margate) Bill [H.C. 
[14th May. 
Kead Third Time: 


Drainage Rates Bill [H.C.| {16th May. 


Local Government and Miscellaneous Provisions 
(Scotland) Bill {H.C. (15th May. 
Matrimonial Causes (Property and Maintenance) 


Bill [H.C.| [loth May. 
Merchant Shipping (Liability of Shipowners and Others) 
Bill [H.C.| [16th May. 
Metropolitan Police Act, 1839 (Amendment) Bill [H.C.| 
{16th May. 
Physical Training and Recreation Bill {H.C. | 
{16th May. 
Solicitors (Scotland) Bill [H.L.| [16th May. 
B. QUESTIONS 
RESTRICTIVE TRADING AGREEMENTS 
Mr. ErRro-t said that there could be no doubt that the 
Registrar of Restrictive Trading Agreements was correct in 
regarding himself as without power to withdraw from the register 
agreements which had been abandoned, whether before or after 
proceedings had been commenced. The intention of the Act 
would not be met if abandoned agreements fell within s. 12 as 
being no longer of substantial economic significance. 
[13th May. 


ui 
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COMPENSATION TO THE VICTIMS OF VIOLENC! 

Mr. BuTLeR said that he was studying the proposal of 
Miss Margery Fry that the State should pay compensation to the 
victims of personal violence on a scale similar to that under the 
Industrial Injuries Scheme, but he could give no undertaking 
about legislation. He was much interested in the wider question 
whether greater use could be made in our penal system of the 
principle of restitution by the offender. [13th May. 


STATUTORY INSTRUMENTS 


Dangerous Drugs Act, 1951 (Application) Order, 1958. 
(S.I. 1958 No. 767.) 5d. 
Dangerous Drugs Act, 1951 (Relaxation) Order, 1958. (S.1. 1958 


No. 768.) 4d. 

Diplomatic Immunities (Commonwealth Countries and Republic 
of Ireland) (Amendment) Order in Council, 1958. (S.1. 1958 
No. 769.) 4d. 

East Devon Water Order, 1958. 

Factories (Cleanliness of Walls 
(S.1. 1958 No. 752.) 5d. 

Family Allowances, National Insurance and Industrial Injuries 
(Belgium) Order, 1958. (S.I. 1958 No. 771.) 10d. 


(S.I. 1958 No. 779.) 5d. 
and Ceilings) Order, 1958. 


Fire Services (Conditions of Service) Regulations, 1958. 
(S.I. 1958 No. 759.) 5d. 

lire Services (Conditions of Service) (Scotland) Regulations, 
1958. (S.1. 1958 No. 778 (S.35).) 5d. 

Import Duties (Exemptions) (No. 7) Order, 1958. (S.1. 1958 
No. 751.) 5d. 

Judicial Committee (Medical Rules) Order, 1958. (S.1. 1958 


No. 765.) 5d. 


Licensing of Bulls (England and Wales) \mendment 
Regulations, 1958. (S.1. 1958 No. 744.) 5d. 

London Traffic (Prescribed Routes) (Finsbury) Regulations, 
1958. (S.I. 1958 No. 754.) 4d. 

Medical Practitioners (Western Australia) Order, 1958 
(S.1. 1958 No. 760.) 4d. 

National Insurance and Industrial Injuries (Malta) Order, 


1958. (S.I. 1958 No. 772.) 6d. 

Retention of Cables Under Highways (Counties of Gloucester 
and Oxford) (No. 1) Order, 1958.  (S.IT. 1958 No. 735.) 5d. 
Savings Bank (I*ces) (Amendment) Warrant, 1958. (5.1. 1958 

No. 787.) 4d. 
Stopping up of Highways (County of Berks) (No. 1) Order, 


1958. (S.I. 1958 No. 747.) 5d. 

Stopping up of Highways (County of Berks) (No. 3) Order, 1958. 
(S.I. 1958 No. 782.) 5d. 

Stopping up of Highways (City and County Borough of 
Birmingham) (No. 5) Order, 1958. (S.I. 1958 No. 746.) 5d. 

Stopping up of Highways (County of Durham) (No. 6) Order, 


1958. (S.I. 1958 No. 775.) 5d. 

Stopping up of Highways (County of Durham) (No. 7) Order, 
1958. (S.1. 1958 No. 776.) 5d. e 

Stopping up of Highways (County of Lancaster) (No. 17) Order, 


1958. (S.I. 1958 No. 777.) 5d. 

Stopping up of Highways (County of Northampton) (No. 4 
Order, 1958. (S.I. 1958 No. 736.) 5d. 

Stopping up of Highways (County of Salop) (No. 2) Order, 1952. 
(S.1. 1958 No. 763.) 5d. ; 

Stopping up of Highways (County of Stafford) (No. 5) Order, 
1958. (S.I. 1958 No. 749.) 5d. 

Stopping up of Highways (County Borough of Stockport) (No. 2) 
Order, 1958. (S.I. 1958 No. 748.) 5d. 

Stopping up of Highways (County of Surrey) (No. 3) Order, 1958 
(S.[. 1958 No. 764.) 5d. 

Stopping up of Highways (County of Worcester) (No. 3) Order, 
1958. (S.I. 1958 No. 753.) 5d. 

Wages Regulation (Aerated Waters) (Scotland) (Amendment) 
Order, 1958. (S.I. 1958 No. 781.) 5d. 

Wages Regulation (Rope, Twine and 
(S.I. 1958 No. 750.) 11d. 

Western Fire Area Administration Amendment Scheme Order, 
1958. (S.1. 1958 No. 780 (S.36).) 7d. 

Weights and Measures (Amendment No. 6) Regulations, 1958. 
(S.I. 1958 No. 773.) 6d. See p. 386, post. 

Weights and Measures (Local Standard Tolerances) (Amendment) 
Order, 1958. (S.I. 1958 No. 770.) 5d. See p. 386, post. 
[Any of the above may be obtained from the Government 

Sales Department, The’ Solicitors’ Law Stationery Society, Ltd., 

Oyez House, Breams Buildings, Fetter Lane, London, E.C.4. 

Prices stated are inclusive of postage. 


Net) Order, 1958. 
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NOTES 


Miscellaneous 
THE SOLICITORS ACT, 1957 

On 30th January, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
Joun PETCHELL Bonney, of No, 19 Hoghton Street, Southport, 
be suspended from practice for a period of one year from 
30th January, 1958, and that he and Nort ADLER do jointly and 
severally pay to the complainant his costs of and incidental 
to the application and inquiry. 

The said John Petchell Bonney and Noel Adler appealed 
from the said order, and the appeal was heard by the Divisional 
Court (Queen’s Bench Division) on 30th April, 1958, when the 
court ordered that the appeal be dismissed with costs to be paid 
by the said John Petchell Bonney and Noel Adler to the said 
Kegistrar of Solicitors and to the complainant or their respective 
solicitors 

The findings and order were filed with the Registrar of Solicitors 
on 30th April, 1958. 


DEVELOPMENT PLANS 
CUMBERLAND County CounciIL DEVELOPMENT 
Penrith Town Map 

Proposals for additions to the above development plan were 
on 6th May, 1958, submitted to the Minister of Housing and 
Local Government. The proposals relate to land situate within 
the Urban District of Penrith. Certified copies of the proposals 
as submitted have been deposited for public inspection at the 
Town Hall, Penrith, and The Courts, Carlisle. The copies of 
the proposals so deposited together with copies of relevant 
extracts of the plan are available for inspection free of charge 
by all persons interested at the places mentioned above between 
the hours of 9 a.m. and 5 p.m. Mondays and Fridays inclusive 
and 9 a.m. and 12 noon on Saturdays. Any objection or repre- 
sentation with reference to the proposals may be sent in writing 
to the Secretary, Ministry of Housing and Local Government, 
Whitehall, London, $.W.1, before 27th June, 1958, and any 
such objection or representation should state the grounds on 
which it is made. Persons making an objection or representation 
may register their names and addresses with the Cumberland 
County Council and will then be entitled to receive notice of any 

amendment of the plan made as a result of the proposals. 


PLAN 


County OF BUCKINGHAM DEVELOPMENT PLAN 
Proposals for alterations or additions to the above development 
plan were on 8th and 15th May, 1958, submitted to the Minister of 
Housing and Local Government. ‘The proposals relate to land 
within the Borough of Aylesbury together with portions of the 
adjoining Parishes of Bierton with Broughton, Stoke Mandeville, 
Weston Turville, Hartwell, Weedon, Quarrenden and Fleet 
Marston in the Rural District of Aylesbury. The proposals consist 
of a Town Map, a combined Supplementary Town Map No. 1 and 
Comprehensive Development Area Maps Numbers 2, 3 and 4, 
Designation Maps Numbers C.2 and C.3 and accompanying maps 
and documents. A certified copy of the proposals as submitted 
has been deposited for public inspection at the County Hall, 
Aylesbury. Certified copies of the proposals or certified extracts 
therefrom have also been deposited for public inspection at 
Central Bucks Area Planning Office, 22 Walton Street, Aylesbury ; 
Offices of the Aylesbury Rural District Council, 43 Buckingham 
Street, Aylesbury ; and Municipal Offices, Town Hall, Aylesbury. 
The copies or extracts of the proposals so deposited, together 
with copies or relevant extracts of the plan, are available for 
inspection, free of charge, by all persons interested at the places 
mentioned above between the hours of 9.30 a.m. and 4.30 p.m. 
on Mondays to Fridays, and 9.30 a.m. to 12 noon on Saturdays. 
Any objection or representation with reference to the proposals 
may be sent in writing to the Secretary, Ministry of Housing and 
Local Government, Whitehall, London, S.W.1, before 30th June, 
1958, and any such objection or representation should state the 
grounds on which it is made. Persons making an objection or 
representation may register their names and addresses with the 
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Clerk of the Bucks County Council, County Hall, Aylesbury, 
and will then be entitled to receive notice of any amendment of 
the plan made as a result of the proposals. 


The Oueen has approved by Order in Council the addition of 
the word “ Chartered ’’ to the title of the Land Agents’ Society. 


The office of the Wolverhampton, Walsall and Shrewsbury 
Rent Tribunal at the County Court, Castle Street, Wolverhampton, 
has moved to 3 Queen Street, Wolverhampton. The telephone 
number is unchanged. 


TRADE WEIGHT TOLERANCES 
The limits of error tolerated in weights used in trade are varied 
by the Weights and Measures (Amendment No. 6) Regulations, 
1958 (S.I. 1958 No. 773), which come into force on Ist June. 
The main changes as compared with the tolerances at present 
laid down by the Weights and Measurcs Regulations, 1908, are : 


(a) the amounts of error tolerated when a weight is inspected 
are the same in deficiency as in excess: hitherto the error 
allowed in deficiency has been half that allowed in excess ; 

(b) the amounts of error have been altered ; 

(c) tolerances have been prescribed for metric carat weights. 
These changes result in part from changes in the tolerances for 

Local Standards which are being made by the Weights and 
Measures (Local Standard Tolerances) (Amendment) Order, 1958 
(S.I. 1958 No. 770), which also comes into force on Ist June. 


Wills and Bequests 
Mr. A. W. Grocock, solicitor, of Boston, Lincs, left £34,941 net. 
Mr. W. O. Luscombe, solicitor, of Worth, Sussex, left £42,880 


Mr. F. 
Ir. John 


Risdon, solicitor, of Taunton, left £62,753 net. 


Whitfield, solicitor, of Harrogate, left £27,841 


OBITUARY 


Major T. H. H. CARTER 


Major Thomas Healey Hunton Carter, D.S.O., solicitor, of 
Seaford, Newhaven, Peacehaven and Rottingdean, died on 
13th May. He was admitted in 1903. 


Mr. C. W. CLEWER 
Mr. Charles William Clewer, retired managing clerk of Messrs. 
Robert Barber & Sons, solicitors, of Mansfield, Nottinghamshire, 
died recently, aged 77. He had been with the firm for fifty 
years. 
Mr. A. J. WILLIAMS 
Mr. Arthur John Williams, solicitor, of Porth, Glamorgan, 
died on 13th May. He was admitted in 1898. 
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